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ACTION. 


1. Against connty.—Counties in Alabama are bodies corporate. and 
may sue and be sued in any court of record in this State.—Coving- 
ton County v. Kinney 
Montgomery County r. Barber... ......20.ccccescececccccesscccecs i 
2, Same; for injuries caused by fall of bridge.—The county is only 
liable tor injuries occurring from an unsafe bridge, when it is a 
bridge erected by contract with the county commissioners before 
the adoption of the Code, or a toll bridge erected since, under the 
provisions of the Code. A bridge erected by the citizens on a pub- 
lic road, and not under a contract with the commissioners court, 
is not such a bridge as the county is bound to keep in repair under 
the Code. —Covinyton County v. Kinney 
3. On forfeited undertaking of bail.—A suit on a forfeited undertak- 
ing of bul is a civil action, —Dorer v. The State. .....6.....00008- 244 
4, Same.—An undertaking of bail in the form of a penal bond can 
not be enforced, upon breach of condition, by proceeding on acire 
Jfaci1s under the statute, as a regular undertaking of bail.—Jb.... 244 
5. Between co-executors.—An executor may maintain a suit at law 
against one who was his co-executor, but who had been removed 
before the commencement of the suit, to recover the purchase- 
mouey of property bought by the latter executor at a joint sale 
made by them, the payment of which became due before his re- 
moval.— Hendricks v Thornton.........00.ccceescecccceesvecs ves SO 
6. Against surviving wife, for necessaries furnished during coverture. 
A married woman, »fter the death of her husband, can not be sued 
a’: law to enforce the liability of her separate statutory estate on 
contracts for articles of comfort and support of the household, 
furnished the family during the life of the husband, suitable to 
the degree and condition in life of the family, and for which the 
husband would be responsible at common law.—Carter v. Wunn.. 343 
. Against railroad companies, for injuries to stock.—The liabilities of 
railroad companies, iu Alabama, for the killing or injury of stock 
by their cars or locomotives, are governed by the statnte upon 
‘‘Railroods,” found in the Revised Code.—(Rev. Code, §§ 1399- 
1416, both inclusive.) This statute is to be taken and construed 
as one law.— Nashville §- Decatur Railroad Co. v. Comans.........- 437 
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8. Same.—Under this law, a railroad company, in order to exonerate 
itself from such liabilities as are imposed by the statute, must 


show that the injury complained of did not result from a failure on ! 
the part of its servants to comply with the requirements of sec- 
tion 1399 of the Revised Code, or from any negligence on the part 
of the company or its agents.—ID...... cece cece eee eee ences 437 

9. Same.—If the company, or its agents, are not guilty of any negli- . 


gence, and comply with the requirements of section 1399 of the 
Revised Code, then the company will not be liable for stock killed 


or injured by its trains or locomotives while engaged in its legiti- 

mate business.—-Ib........... eseesccces Se TTT CETTE ee 437 
ADVANCEMENTS. 

See LeGacy AND Devise, 1. 


ADVERSE POSSESSION. 


1. Of land, under parol gift.—A possession under claim by paro? gift, 
which will defeat a sale of land by the real owner during such pos- 
session, must be such as amounts to an ouster of the real owner, 
and it must be bona fide, notorious, and distinct from that of the 
real owner, else it can not prevail against the tiile of a bona fide 
purchaser for valuable consideration.— Hawkins v. Hudson ...... 482 

2. Same; how far extends.—A possession under pretense of a parol 
gift, without color of title, which will defeat a sale by the real 
owner to a bona fide purchaser for valuable consideration, only 
extends to the actual possession—to the land inclosed and under 
cultivation—and not to the whole tract, if it is not inclosed and 
under cultivation.—Ib...............08% deeevcetece caceswovseve 482 


AGENCY. 


I 


1. Who may be appointed agent.—A party may appoint any one his 
ag: nt who will act as such, and who is mentally competent, such 
as monks, infants, femes corert, persons attainted, outlawed or ex- 
communicated, villeins, alicns and slaves.—Lyon § Co. v. Kent, 


ee ii hn ktbiiewsnet KiNWanhb abs ie Knesdweddbeeewsde es 656 
2. Authority of agent—What one may do himself, he may appoint 
any competent person to do for him.—Jb............ Nees ves buses 656 


3. Sume.—A mercantile partnership in Richmond, Virginia, might | 
have appointed a citizen of Illinois, during the rebellion, to re- 
ceive possession of their cotton in Alabama from their agent here ; 
but such agent could not, after the suppression of the rebellion, 
take possession of the cotton here and sell it, so as to divest the 
owners of their property in it, without their acquiescenco in such 
GORE. si vsrwtcceccssovceteccsccbes Beeeecces sscccccccccess OM 





ALIMONY. 


See Divorce. 








mo 
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AMENDMENT. 


1. Of summons.—When a summons is issued by the clerk of the cir- 
cuit court of Lewndes county, and the name of that county is also 
inserted in the margin of the writ ; while in the body of the sum- 
mons, the name of Montgomery county is inserted instead of 
Lowndes,—such an irregularity is amendable in the court below, 
by striking out the word ‘‘Montgomery.” And a judgment will 
not be reversed for such an irregularity, if there is a sufficient 
complaint.—Rev. Code, § 2811.—Relfe v. Valentine § Co.......... 286 

2. Of complaint, by striking out name of one defendant.-—It is erro- 
neous io strike out the name of a proper party defendant to a suit, 
when there are several and all have been served, without showing 
some sufficient reason therefor. This is not such an amendment 
as may be allowed under the Code, (Revised Code, § 2809,) and if 
done, will amount to a discontinuance of the action.—Bachus v. 
PO aS DIN AE GEes Sis RU IS TIVE DOA 445 

3. Of petition in probate court, for sale of decedent’s lands.—On the 
hearing of such a proceeding, the court may, in its discretion, 
permit an amendment of the petition ; and if thereby a contestant 
is embarrassed in his defense, or the,condition of the case is so 
changed as to render new pleas or further evidence necessary, the 
court, on his application, should postpone a further hearing of the 
case, and give him time and leave to file new pleas and to take 
further evidence.—Brown’s Heirs v. Powell.........0ceceeeeeeeee 150 

4, Of judgment in court below.—A judgment may be amended by cor- 
recting an error in the calculation of interest, in the court of origi- 
nal jurisdiction, on the application of either party, at any time 
within three years’from its rendition.—Philipe v. Harberlee....... 597 

5. Of decree of insolvency nunc pro tunc.—A decree of insolvency of 
the estate of a decedent, entered nune pro tunc in the probate 
court, under section 796 (5a) of the Revised Code, takes effect 
against the creditors of the estate, in reference to filing their 
claims, from the date of its actual entry.—Acklen v. Acklen....... 609 

6. Of judgment, on error.—In detinue, where the verdict is right, the 
judgment will be amended on error from matter apparent on the 
record.—Robineon v. Richards ..........ceccccccsececccccscccecs 

7. Same.—A judgment by default, where the service of the summons 
is acknowledged by endorsement in writing thereon, can not be 
sustained without proof of the service of summons, and is not 
cured by the statute of amendments.— Wilson v. Owens’ Adm’r.... 451 

8. Of appeal, by adding parties.—Where there are several parties, and 
the appeal is taken in the name of one only, the appeal will not 
be quashed or dismissed for this reason, but may be perfected by 
amendment in the supreme court.—Revised Code, §§ 4420, 4421. 
RP OB oo vvsn e560 ca cstsene Sicinck Ba <lare e/a sie sin ofediatsroetors ..-. 670 


APPEAL. 


SEE Error AND APPEAL. 


48 
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ARBITRATION AND AWARD. 


1. Award, effect of ; bill of exchange given in pursuance of, not renewal 


of old obligation.—When a controversy arises about a debt con- 


tracted before the 25th day of July, 1865, and the same is submit- 


ted to arbitration, and the arbitrators by their award require the 
debtor to give the creditor a bill of exchange, accepted by a third 
person, and this is accordingly done in pursuance of the award, 
such bill is not a renewal of the old debt ; that is extinguished by 
the award.— Ware v. Willis....... TS Eee got a Gesc bakes 


ATTACHMENT. 


1. Affidavit.—An affidavit for an attachment against a corporation, 
need not state that the corporation is domestic.--Central Mining 
§ Man. Co. v. Stover..... SEdGeasaRi aes Gases MbaSetererckeau ee 
2. Levy.—The statutory right of redemption is not subject to the levy 
of an attachment, but its inclusion in the officer’s return does not 
vitiate the levy on proper subjects ; an ‘‘equity of redemption” is 


a proper subject on which to levy an attachment.—Ib............ 
3. Judgment.—In suits commenced by attachment, it is error to ren- 
der judgment by default at the return term.—Jb................. 


See, also, GARNISHMENT. 


ATTORNEYS. 


1. Compensation, under act of December 30, 1868.—The attorneys ap- 
pointed under the act of December 30, 1868, in the counties of 
Mobile, Greene and Pickens, ‘‘to attend to all criminal cases 
wherein the persons prosecuted shall be unable to employ eoun- 
sel,” are entitled to the compensation fixed by the statute in all 
cases in which they act as such counsel, whether there is a convic- 
tion, an acquittal, or dismissal. The disposition of the case does 

not control the right to compensation.—Comm’rs Court of Mobile 
et ee ee eee ey ere ere rr eer ee 

2. Same.—Such compensation is one-half the fees allowed the solici- 
tor on conviction in the case in which the conviction is had, and 
in case of dismissal or acquittal, one-half the fees that the solicitor 
would have been entitled to on conviction, to be determined by 
the character of the offense charged in the indictment. The grade 
of conviction governs the rate of compensation in case of convic- 
tion, and the mode of theindictment when there is no conviction. 


PARRA dpa Abed BE ekes SEM Eob ORES +499,0N0. exondncéneds 


See, also, Cuancery, 13. 


BAIL, 


1. Undertaking of bail ; what sufficient excuse for default.—The death 
of the accused, who is the principal obligor in an undertaking of 
bail, before the forfeiture of the obligation by the default of the 
accused to appear, is sufficient to excuse him for such default. 
Pynes v. The State........... isatontaans Kenews cebheeeseeemeense 


594 


594 


199 


199 
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2. Same; what excuses sureties—In such a case, what excuses the 
principal obligor, excuses the sureties also. The law does not re- 
quire an impossibility of them—that is, to make a dead man appear 
in court and excuse his default.—Jb..... Sea elo a aiciatete tee peice siarete 52 

3. Same; action on forfeited.—An undertaking of bail, in the form of 
a penal bond, can not be entorced by the statutory remedy of sci. 
fa.; that remedy lies only on an undertaking of bail which is in 
the statutory form.— Dover v. The State... ....ccscceccsceccesccce 244 

4, Same ; admissibility of parol evidence to supply deficiencies.—The 
deficiencies of an undertaking of bail can not be supplied by parol 
proof, in a proceeding on its forfeiture under the statute.—Ib.... 244 

5, Same ; nature of action.—An action on a forfeited undertaking of 
bail is a civil action. —Jb....... ....-.---- 6bse ern erevebens eoeeee 244 
See, also, Habeas Corpus. 


BANKRUPTCY. 


1. Continuance onaccount of ; when will be presumed to be rightfully done. 
The continuance of a cause as to some of several defendants, on 
their plea of bankruptcy, will be presumed to have been properly 
done, unless the contrary is made to appear.— Melvin v. Clark.... 285 
2. No excuse to sheriff, for failure to return execution.—The bankrupt- 
cy of the defendant in a judgment is not a sufficient excuse for the 
sheriff, on a motion againsv him and his snreties for damages ac- 
cruing in favor of the plaintiff on the sheriff’s failure to return an 
execution issued on such judgment.—Jb...... ..222-.......2---- 285 


BILL OF EXCEPTIONS. 


1. Contents of, and construction.—Where a bill of exceptions does not 
set out the evidence, but states merely that certain papers and re- 
cords, by name, were introduced, this court will presume in favor | 
of the correctness of the decision of the court below, and affirm the 
jadgment.— Barwick v. Rackley......ccccccccccsscccceseescscecs 215 
2. Same.—-When acharge to the jury is objected to, which depends 
upon the evidence adduced, and is proper or not according to the 
evidence, the bill of exceptions should set out so much of the evi- 
idence as shows the error of the charge, Where a party objects to 
a general charge in favor of his adversary, he must set out in his 
bill of exceptions either all the evidence, or show that there was 
conflicting evidence.— Tracey, Irwine § Co. v. Warren.........00+ 408 


BILLS OF EXCHANGE, AND PROMISSORY NOTES, 


1, Signature of drawer of bill.—A bill of exchange to which the name 
of the party sought to be charged is signed by his mark in the 
usual way, but without an attesting witness, does not purport to 
be signed by him so as to entitle it to the privileges conferred by 
sections 2681 and 2682 of the Revised Code. It may, nevertheless, 
be received as an adminacle of proof.—F lowers v. Bitting......... 448 
2. Liability of drawer or indorser.—The liability of the drawer or in- 
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dorser of a bill of exchange is not fixed, unless there has been a 
demand for payment and notice given of the failure to pay ; and 
these must be proved on the trial—Jb.................0205 .-e- 448 
3. Liabilily of acceptor.—The acceptor of a bill of exchange is the prin- 
cipal debtor thereon, and, as such, is primarily liable to a bona fide 
holder and owner of the same, whether he be an accommodation 
acceptor, or an acceptor for valuable consideration. — Wilson v. Is- 
DSi bswhiaaeeknnwkons’ LONER NERO KINES news Ruin ds 142 
4. Same; what does not discharge acceptor of bill of exchange from pay- 
ment of such judgment.—The failure of the owner of such bill of ex- 
change, who has obtained judgments thereon against the maker 
and indorser, to press the collection of these judgments against 
them during the existence of the Confederate government in this 
State, until the maker and indorser became insolvent, does not 
discharge the acceptor from payment of the affirmed judgment 
against him.—Jb............... hawks SSS nu See eibelodiave sures 142 
5. Notice of protest ; how given to indorser.—Notice of the protest of a 
note or bill of exchange may be given to an indorser through the 
postoffice, notwithstanding the place where payment was to be 
made and where the demand and protest were made was that of his 
residence, when the holder, whe is the owner, lives elsewhere. 
Philipe v. Harberlee ...... papel Reka see mes ene Pe tes 9 Sane ae 597 
6. Negotiable note ; consideration of.—A negotiable note imports a con- 
sideration, and when it suspends the collection of an original debt, 
such suspension is a suflicient consideration for the promise to pay 
the debt of another.—Jb.......... Seis Sieve eae Rees wielsde «cafe ayisiow 597 
Sufficiency of consideration of note-—A man dies insolvent, leaving 
a widow and an infant child, and one horse, which is used by the 
widow as a plow and saddle horse, without letters of administra- 
tion ; and an agent of a judgment-creditor of the husband obtains 
from the widow her promissory note, with surety, in settlement of 
said judgment, telling her that she was liable to pay the judgment 
because she had so used the horse; and thereupon, without the 
widow's request, he receipts the judgment on the docket, — Held, 
that such promissory note is without consideration, and no action 
can be maintained thereon against the widow, and that being void 
as to the widow, the principal, it is also void as to her surety. 
AL U0 ONIN snack cwas see ces cokews » eS RGRw Eb osbsisaheccsscs Soe 
8. Same.—If such a settlement be made and note given, and the ile 
ment receipted at the instance and request of the widow, then the 
note would have been supported by a sufficient consideration—/b 134 
9. Sonstruction of note.—A note made payable to ‘‘the estate of 
Thomas A. Thornton,” and signed by the party to be charged, is 
a written contract, ascertaining the demand, and is evidence of the 
existence of a debt which the executor may recover as assets of the 


1 








Seiahe,—-Tadricks ©. TROTMOR ...5056sccivescccrccccssecesescceses SOO 
10. Validity of note.—It is no defense to a suit on a promissory note, 
that it was made in 1862.—Spence v. Johnson.......0.0ee cece eeee 409 


11. Note, objection to admission of ; when may be properly overruled. 
In an action on a promissory note, where the record shows that 
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the parties went to trial on an issue joined, but it does not appear 
what the issue was, an objection to the admissibility of evidence, 
oftered by the defendant, that the note sued on was given for the 
sole consideration of negro hire, in the year 1864, without stating 
why it was inadmissible, may be properly overruled.— Tracey, Jr- 
wine § Co. v. Warren.... Mies beaeko ee Sua ware aaa 5 at eas erate veat aos 
12. Renewal of note.—-When a controversy arises about a debt con- 
tracted before the 25th day of July, 1865, and the same is submit- 
ted to arbitration, and the arbitrators by their award require the 
debtor to give the creditor a bill of exchange, accepted by a third 
person, and this is accordingly done in pursuance of the award, 
such bill is not a renewal of the old debt ; that is extinguished by 
Gs I ind vi isis on nns caviar vances tasesensd ses 


CHANCERY. 
I. JuRIspICcTION. 


1. To correct or vacate sales of decedents’ lands, made during late rebel- 
lion.-—In this State, the courts of chancery have jurisdiction to re- 
examine, and to correct or vacate, sales made during the late rebel- 
lion, of the lands of decedents under orders and decrees of the so- 
called courts of probate of the insurgent authorities, during the 


408 


120 


supremacy of said rebellion.— Mosely r. Tuthill..........00..2+-- O21 


2. lteformation of mortgage.-—The chancery court may reform a mort- 
gage against a judgment creditor who has notice of the mistake 
before a sale under his execution.— Baskins v. Calhoun.........-- 

3. Control of husband, as trustee, in management of wife's statutory sep- 
arate estate.—The statutory separate estate of the wife is a trust 
vested in the husband as her trustee, and a court of equity will in- 
terpose, when necessary, to direct the husband in the management 
of the same, when the powers bestowed by the statute creating 
such estate fail to be sufficient, or the protection and preservation 
of the estate for the wife’s benefit may require it.— Wilkinson v. 
Cheatham......... Bis foastvaicts Be wie Gncia Mira SUR iae. walenereerersiemiatee ata Sis 

4. Injunction of judgment at law, as between administrator de bonis non 
and sureties of administrator-in-chief.—H., by his will, made his wife 
his priucipal legatee, and after his death, she, for a time, adminis- 
tered his estate, but not until it was finally settled. On her resig- 
nation, H., as administrator de bonis non, with the will annexed, 
was appointed to succeed her, and on her final settlement of her 
adiministr ition, a judgment was rendered against her in the probate 
court for $5,924. To secure the payment of this judgment, she 
conveyed her estate in the hands of the administrator de bonis non 
to a trustee, for the benefit of her securities, of which the adminis- 
trator de bonis non had due notice,—Held, that if the administrator 
de bonis non paid out the funds thus in his hands to the widow, 
without the consent of the sureties, to the extent of the amount 
thus paid out, the judgment would be discharged against the sure- 
ties ; and if the amount thus paid out was sufficient to discharge 
the whole of the decree, equity wouid interpose to release the sure- 
ties from further payment of the judgment.—Henderson v. Huey.. 


582 


337 


276 
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5. Same ; when equity will not grant relief against judgment at law.—A 
party who has a legal defense, and suffers a judgment to go 
against him, can not obtain relief in equity, without showing a 
good reason why he did not defend at law. If discovery be neces- 
sary, he must obtain it by interrogatories under the statute, or file 
his bill before the judgment at law is rendered.—Garretlt v. Lynch. 204 

6. Same ; what allegation in bill for injunction against judgment at law, 
is fatal to relief.—One who seeks to enjoin a judgment at law, recov- 
ered on a note given for the purchase-money, on a sale of lands 
made by an administrator, for distribution amongst the heirs at law, 
who charges in his bill that the sale was void, and the note with- 
out consideration, thereby shows that he had a good defense at law, 
and his failure to make it, without sufficient excuse, deprives him 
of all claim to relief in a court of equity.—-Ib... 0.1 .........- 208 204 

7. Same; when equity will not relicve against judgment. —Equity will 
not relieve a party against a judgment at law, on the grounds of a 
defense of which he was ignorant until after the judgment was ren- 
dered, unless he shows that by the exercise of ordinary diligence 
he could not discover it, or that he was prevented from employing 
such diligence by fraud, accident, or the act of the opposite party, 
unmixed with fault or negligence on his part.—Jb........ 5s oteieise 204 

8. Same.—Where a party who buys land at an administrator’s sale, 
and gives his note for the purchase-money, payable twelve months 
after date, and, after judgment recovered on the note, seeks to set 
aside the sale, and to enjoin the judgment, upon the ground of 
fraud, and that the administrator had obtained no decree or order 
of sale in the probate court, authorizing him to sell the lands ; and 
for that purpose states in his bill of complaint, that the adminis- 
trator, on the day of sale, represented that he had an order of court 
giving him authority to sell the lands, and that the same was reg- 
ular; and that, confiding in said representations, he became the 
purchaser, and, after the judgment was recovered, he caused dili- 
gent search to be made in the officetof the probate court, by the 
clerk of said court, and no record or any evidence could be found, 
that the administrator had ever applied to said court for the sale 
of the lands, — Held, this is not an averment, or equivalent to an 
averment, that no such order of sale had been made, or that the 
representations of the administrator were falsely and fraudulently 
made ; and, that as a statement, it is insufficient to entitle the pur- 
chaser to any relief in a court of equity.—Jb............ 0000005 204 

9. Rescission of sale, on ground of fraud, J:c.—A party who seeks to 
rescind a sale of lands on account of fraud, defect of title, or a want 
of authority in the vendor to sell, must be diligent and prompt— 
diligent to discover the fraud, &c., and prompt to avai) himself of 
his discovery, when made. If he retains the possession and enjoy- 
ment of the lands, with a knowledge, or the means of knowing, 
from the day of sale, all that he knows when his offer to restore the 
possession and rescind the sale is made, and lies by, and suffers a 
judgment to be obtained against him for the purchase-money, his 
equities will be greatly endangered, if not lost, unless he can show 
some good reason and excuse for his delay.—Jb.................. 204 
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10. Specific performance.—A sale of lands by an administrator, for dis- 
tribution amongst the heirs at law, under a decree of the probate 
court for that purpose, will not be affected by a subsequent loss or 
destruction of the decree, and the record and proceedings in which 
it was made. If the decree and records can not be substituted 
under the statute so as to enable the purchaser to obtain a title in 
the probate court, on a proper application to a court of chancery, 
and on payment of the purchase-money, or a readiness and offer to 
pay, that court will either decree him a title, or direct the admin- 
istrator to.make him a title.—ID........ccecccecessceccces cocces 204 

11. Enforcement of vendor's lien.—On a sale by commissioners of land, 
on petition of the heirs who own it, for distribution among them, 
under the act of February 5, 1856, the vendor's lien remains unim- 
paired in the heirs who own the land, and this lien may be en- 
forced by them by bill in chancery. It is not necessary that the 
commissioners shall sue or be made parties, although the note for 
the purchase-money was made payable to them as such commis- 
ssc saniptaiad it ea spe ho ean PCO -. 456 


II. Preapinec anp PRACTICE, 


12. Allegations of bill filed by ward against guardian ; waiver of objection. 
A bill in equity, filed by several wards against their guardian, seek- 
ing to charge him with the value of cotton received by him in pay- 
ment of a note belonging to their estate, is defective if it seeks a 
settlement of that item only, and not a general settlement of the 
guardian’s accounts, but it is not without equity, and if no objec- 
tion is made in the court below, the defect will thereby be waived, 
and it can not be made an objection for the first time, on appeal. 
Jones v. Beverly. ...... 0+. eee Tere TT Ter Tee steasine’ 161 
13. Appearance; what indersement equivalent to.—An indorsement 
made on a bill filed against a non-resident, in the following words, 
to-wit: ‘*I hereby waive the necessity of the publication of this bill, 
and agree that the service shall be considered as perfect, and no 
objection to be made, I claiming the right to the same length of 
time to plead, as in case of non-residents. March 13th, 1866. D. 
M. Seals, solicitor for J. M. Lampley,” if assented to by the plain- 
tiff, is equivalent to an appearance, and will authorize a decree pro 
confesso if no answer be filed within the time stipulated, without 
proving the authority of the solicitor. The authority of the solici- 
tor will be presumed.—ID........cccccccccccccccccccvccsecseces 161 
14. Decree pro confesso ; effect of.—A decree pro confesso taken against 
a defendant is an admission of the facts stated in the bill, and enti- 
tles the complainant to relief without further proof; and if after 
the defendant’s death his administrator voluntarily makes himself 
a party, and the suit is revived in his name, an answer by the 
administrator is not generally required, unless an admission or 
discovery is necessary. If, however, a decree pro confesso is taken 
against him, it will not prejudice him nor increase his responsibil- 
ities, and will be treated as an error without injury.—Ib......... 161 
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15. Account; when evidence on which is based, need notbe set out.— Where 
the chancellor states an account without a reference to the register, 
and witnesses are examined viva voce, if no exceptions are taken to 
the account, the evidence need not appgar in the record.—IJb ... 

16. Testimony, note of ; when omission of, not such error as will reverse 
decree.—W hen a cause is submitted on the bill, decree pro confesso, 
and proofs, as the decree pro confesso is sufficient to entitle the 
complainant to relief without further proof, the omission to make 
a note of the evidence, under Rule 74 in chancery, is not an error 
for which the decree will be reversed.—IJb..... Nine eran aware 

17. Reference, order of ; to what confines master or register. —The order 
of the court referring a matter for inquiry and ascertainment to the 
register, confines the register to the terms of the order, and he can 
not examine into matters outside the order thus made.— Ienderson 
UME giack oc ohce cis eo'ewassies SRS Sem eens by Peau ase an 

18, Parties to bill for foreclosure of mortgage.—In a suit in equity to 
foreclose a mortgage given to a married woman during coverture, 
to secure a debt due to herself, and another debt due to her as 
guardian, the only necessary parties, she being dead, are her per- 
sonal representative and the mortgagor.—Aing v. Seals......... ome 

19. When jinal decree of foreclosure in such case will not be disturbed. 
The final decree of foreclosure in such a case will not be disturbed, 
on appeal, if all the necessary parties therein were before the 
court, notwithstanding the wards of such guardian are still living 
and within the jurisdiction, and not made parties to the suit for 
EN Sinn atnan wnesweeceuds SSD DODo VE UO ae Oe 

20. Chancellor, decree of, on’evidence ; when will not be reversed.— When 
there is contlict in the testimony of witnesses on the trial before 
the chancellor, his decree will not be reversed on appeal, if it is 
supported by a preponderance of the evidence in its favor.—Jb... 

21. Witness; when evidence of entitled to but little weight.--In a chan- 
cery suit, the testimony of a witness whose denials of facts which 
ought to be well known to him, and which are clearly proven by 
other witnesses, are based on his ignorance, or failure to remem- 
ber the facts about which he is testifying, is worthy of but little 
Weabae =U, ce ope Mensa ak pam emuenies Sane eine so) Beha es an 

22. Demurrer, cause of ; what only will be considered in Supreme Court. 
No causes of demurrer will be noticed on assignment of error in 
this court which are not fully set forth in the answer.—Mc/ntosh v. 
a ee er eee Bre alan Wipes sisi Oe ee ima 

23. Foot-note, omission of, to bill in chancery ; effect of. —The omission 
to make a note in writing at the foot of a bill in chancery, as di- 
rected by the tenth rule of chancery practice, requiring the detend- 
ant to answer certain statements and interrogatories thereof, is not 
a mere formal defect, which is waived if not objected to in the 
lower court. The note in writing at the foot of the bill is neces- 
sary to give it completeness, and to make the decree pro confesso 
equal to one “legally taken” in its force as evidence.—0’ Neal v. 
Sash st siedssebsicn cass Tee HA RVeseibieseeketeas ones 

24. Same.—A decree pro confesso entered on the failure of a defend- 
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ant to answer such a bill, does not aid the proof; a final decree 
against such defendant, must be sustained by sufficient proof out- 
side‘of the admissions which, in a proper bill, would be implied 
from the decree pro confesso.--Ib.. 2... 0.005 pik seiererwin ease 
25. Motion to dismiss, for want of equity ; effect of, Gad ‘how tried.—A 
motion to dismiss a bill of complaint, for want of equity, admits 
all its statements to be true, and must be decided upon an inspec- 
tion of the bill itself.--Trammell v. Pennington........6+ 02000006 
26, When decree will not be reversed. —A decree of the chancery court 
on matters of tact will not be reversed, unless the weight of evi- 
dence is decidedly adverse to the decree.—Porter v. Jenkins...... 


CHANGE OF VENUE. 


1. In criminal cases.—The removal of a trial for an indictable offense 
to another county, is the right of the accused when the reasons 
assigned by him why he can not have a fair and impartial trial are 
true and sufficient, which must be determined by the court on evi- 
dence, as any other issue, and may be the subject of an appeal 
after conviction.— Murphy and Ashford v. The State.......0++000+ 


CHARGE OF COURT. 


1. Whai is crroneous.—A charge of the court that is inappropriate 
and inapplicable to the evidence, and calculated to mislead the 
jury, is erroneous,—Anight v. Clements... .......00 0c cece opines 

2. Charge on effect of evidence.—In the absence of proof to the con- 
trary, this court will presume that a charge upon the effect of the 
entire evidence was given at the request of one of the parties. 
PA i PN Sean Oc whe eae Re Oa FAS aOR OER Sistas» Neder 

3. Charge consisting of several paragraphs ; how must be “ne ued.—A 
charge of the court which consists of several paragraphs consecu- 
tively numbered, must all be construed as one charge. If sucha 
charge, taken as a whole, is applicable to the testimony as a whole, 
it is not erroneous because certain paragraphs omit to note por- 
tions of the evidence, when the evidence thus apparently omitted is 
properly brought to the notice of the jury in other paragraphs of 
the charge, and the charge as a whole is a proper declaration of 
the law applicable to the whole testimony.—Jlawkins v. Hudson... 

4, Charge presumed to be oral.—A charge which the record does not 
show to have been moved for in writing, will be presumed by this 
court to have been an oral charge ; and such charge, if correct, 
may be qualified by coupling it with another charge, whether 
written or oral, already given, provided the charge already given is 
also correct.—Lyon & Co. v. Kent, Payne §* Co......cccessccccees 

5. Written charge ; how given or refused.—A charge moved for in wri- 
ting as required by the statute, must be given or refused in the 
words of the written charge, without addition or qualification of 
any kind whatever. Any addition or qualification to such a 
charge, whether written or oral, or by allusion to other charges 
already given, would be erroneous.—I1b........00. eee cece cceeees 
See, also, Knight v. Clemente.........00.c.cecsecccees 
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6. Charge not conforming to evidence.—A charge which does not con- 
form to the evidence, may be refused.-—Ib........... 0... eee wees 656 
7. Charges not moved for in writing, may be qualified without error. 
Charges which the record fails to show were moved for in writing, 
will be presumed to have been asked orally, and it is not error to 
refuse to give such charges, as asked, without qualification, and 
then to give them with a qualification by reference to another 
charge already given and not objected to.— Milner v. Wilson...... 478 
Also, Broadbent v. Tuskaloosa Scientific and Art Association....... 170 
8. When presumed to have been properly refused —When a charge to 
the jury is objected to, which depends upon the evidence adduced, 
and is proper or not according to the evidence, the bill of excep- 
tions should set out so much of the evidence as shows the error of 
the charge Where a party objects to a general charge in favor of 
his adversary, he must set out in his bill of exceptions either all 
the evidence, or show that there was conflicting evidence.— Tracey, 


WORRIES COG. TVG. oc ciscinccscccesancss Sein siesieoiis ere 408 
CODE OF ALABAMA. 
1. § 1. Meaning of signature.—O’ Neal v. Robinson..........2------- 526 
2. § 635. Proceedings before incompetent judge.—J/ine v. Hussey... 496 
3. § 796 (5a). Amendment of probate decrees.—Acklen v. Acklen.... 609 
4. § 897. Counties.— Montgomery County v. Barber. ......6.-- 00000. 237 
5. § 1335. Apportioners of public roads.— Williams v. Tne State..-.-. 55 
6. § 1396. Liability of county for damages caused by fall of public 
bridge.— Covington County v. Kinney. ........ccc cee ees eeeeee eens 176 
7. §§ 1399-1416. Railroads.—Nashville & ; Decatur R. R. Co. v. Co- 
WUNB crise mash Gis eee alate) eo vss ah Peer a lei mb vietnamese se AGrois's SS crs, 437 
8. §§ 1535-6. Execution and acknowledgment of deeds.—-O’ Neal v. 
PT ccheccsbekShebenankcks Hebe ss a0eab ses oS esbwdsewaesss 526 
9. § 1552. Acknowledgment of deed by wife.—O’ Neal v. Robinson. .. 526 
10. § 1609. Power of sale to executor.—A nderson’s Adm’rv. McGowan 462 
11. § 2061. Exempt property.— Thornton v. Thornton....... 0.000006 274 
12. § 2077. Liability of administrator for notes taken on sales.—Sear- 
il abarsaseratantWes sebev tekst sksesteeeesaecss 225 
13. § 2079. Power of executor or administrator to sell lands.— Mosely 
Che CON ebay Sdn ce eRKE hKGSWAGSOSE ESSR AEG Oo Res dees 621 
14. § 2246. Appeals in probate cases.—Cawlfield v. Brown.......... 552 
15. § 2351. Alimony to wife.—Smith v. Smith. .......22 cccceececees 264 
16. §§ 2380-81. Dower of wife with separate estate.—Billingslea v. 
EE ee eR ee eee rr ee te eet eee rr eee 540 


17. §§ 2370-88. Wife’s statutory separate estate.—Carter v. Wann... 343 


FAAS UP AUNCOEONS ©. SOOOINONG 2 5.5% 1 Sees sich Se esses oa sae: siaie ee’ 337 

PIGNG Ds OOUIE 6s csdcn oh ces SURG LESS ik bic baa weenie eases euewe 415 

O'Neal v. Robinson............ec0e0. I eS Ce CT 526 

MPAERAMAET DECAL RR EONODN 22 5G soc 505 Se Gia alow b ooo SSS a SNe BS SO GIs aes 540 

18. § 2660. When causes stand for trial.— Ware v. Willis........... « t21 
Be 


aioe. TSENG OS EROS osc 855 $55 SS KS SSRESS DOSS pra tects cr i denis 523 
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19. § 2682. Writing sued on purporting to be signed by defendant. 





ie ctiautpedl cesasocy <TC EE COTTE CORO TO 448 
20. § 2686. Composition of debt.— Motley v. Motley..........0.0000: 555 
21. § 2717. Affidavit for deposition.—Boyia v. Darden..........006. 269 
22. § 2756. Charges to jury.— Knight v. Clements........cc.cceeeee 89 

Also, Milner and Wife 0. Wiltow. 2.0... 6.ccccccccccscscocseese -.. 480 

Lyon & Co. v. Kent, Payne § Co.... scccccccccscccees soe. 656 
23. § 2809. Amendment as to parties.—Bachus v. Mickle............ 445 
24. § 2811. Amendments on error or appeal.—Relfe v. Valentine & Co. 286 
25. § 2814. Rehearing at law.— The State v. Gardner..........0000% 46 
Also, Pines ©. TROIS: co 5 oss ce discs dwsie secs PI erence 52 
OE Ti TR 5s. ib ees ese ekONA dR tennis 519 
26. §§ 2850-84. Property exempt from execution.—Ray v. Adams... 168 
Fe I BS 5 55 See ii ei Sdee were seeds 126 
Se ee ee Teer rere re 454 
OU ODF OU «5s sink ad Hae cceeenseaneienns 580 
27. § 3120. Partition by probate court.—Guilford v. Madden........ 290 
28. § 3299. Forcible entry and detainer.—Ladd v. Dubroca.......... 421 
29. § 3300. Unlawful detainer.— Milner v. Wilson... .......0eeeeeeee 478 
30. § 3485. Appeals from probate decree.—Cawlfield v. Brown...... 552 
31. § 3507. Parties to appeals.— Morrow v. Taggart. ......eeeeceeeee 293 
32. § 3619. Selling liquor to minor.— Bryan v. The State............- 86 
33. §§ 3653-7. Verdict on indictment for murder.—Murphy § Ash- 

DOVE tie PONG EEY, cio Sale a aie mele rc oisis wisisis Sale euIe eee alee aewe 33 
34. § 3715. Obtaining signature by false pretenses.—Langford v. The 

Pe eh nce eee mrais wk a Rae IO RW alesse SAEs Ie awe otelnr ana meets 26 


35. § 3757. Fines in criminal prosecutions.— Melton v. The State.... 56 
36. § 4171. Right of accused to copy of indictment.—Lacy v. The 


Dake sos cies isi news se ACE Re esi Td Seleaeiaeeies wicibinieve eratseore te 80 

Also, Driskill v. The State.......ccccccseoes sie eeieler ware sisisiereieae 15 
37. § 4184. Challenge of jurors.—Lyman v. The State........6..... 72 
38. § 4206. Change of venue.—-Murphy § Ashford v. The State,...... 32 
39. § 4239. Bail.—Dover v. The State..........ceseerecees Me ae 244 
40. § 4264. Habeas corpus.—Ex parle Ray § Defoe... ....ceeeeseeees 15 
41. § 4420. Amendment of appeals.—Harper v. Bibb... 00.6... 0 ee. 670 


CONFLICT OF LAWS. 


1. Descent and distribution of property.--In case of intestacy, the lex 

rei cita governs the descent of real property, and the lex domicilie 

the distribution of personal property.-—Lingen v. Lingen.........- 410 

Same.—It is by these laws we ascertain the persons who can take, 

whether the question respects legitimacy, or primogeniture, or the 

right of representation, or proximity of blood, or next of kin.—Jb. 410 

3. Same.—The descent and heirship of real estate are exclusively gov- 
erned by the law of the country within which it is actually situate. 
No one can take except those who are recognized as legitimate 
heirs by the laws of that country ; and they take in the proportion 
and the order which those laws prescribe.--Ib.........2+0e000 

4. Legitimation in foreign country ; force and effect of, in Alabama.—A 


i) 
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child born out of lawful wedlock, whose parents were never mar- 
ried, and legitimated by the laws of a foreign country, is not 
thereby rendered capable of inheriting real estate in Alabama. 
Sections 2404 and 2405 of the Revised Code point out the only way 
by which the father of a bastard can legitimate it and make it ca- 
pable of inheriting his property in this State.-—Jb..............: 410 








CONSTITUTIONAL LAW. 


1. Constitution of 1865; force and validity of.—The constitution | 
adopted by the convention of 1865 was never recognized by the 
general government, or ordained and established by the people, in 
any legitimate way, as the fundamental law of the State. The 
constitution in force before the ordinance of secession continued 
of force after the overthrow of the insurgent government, until 
changed or abrogated in some lawful mode ; consequently, section 
38 of Article IV of the constitution of 1805, can have no restrictive 
effect upon the powers of the legislative department of the State 


¢ 
during the provisional government thereof.—Seruggs and Wife v. 
ee eT Pet ee eee eee TET Tee eee TT eee 220 
Also, President and Commissioners of Revenue v. The State........- 399 


2. Act of November 24, 1866, enlarging boundaries of Huntsville. —The 
act of the general assembly of the 24th of November, 1866, enlarg- 
ing the boundaries of the city of Huntsville, not being amenable 
to section 38 of Article IV of the constitution of 1865, is not un- 
constitutional ; and a bill filed to enjoin the collection of taxes on 
property thus brought within the limits of Huntsville, the equity 
of which was based on the unconstitutionality of said act, was 
properly dismissed.—Seruggs and Wife v. Mayor of Huntsville. ... 220 
3. Charter of Mobile.—The charter incorporating the city of Mobile 
creates a public municipal corporation, which may be altered and 
controlled by the legislative department and by the constitution of 
the State. Any of its provisions in conflict with the constitution 
of the State, which went into force after the passage of the char- 
ter, are void, and can not be entorced.—Mayor, §c., of Mobile v. 
ikea breed CUREEES Shaw d whe bie 6h 56be ds beewaesssnowees 310 
Also, Same v. Royal Street Railroad Co.... 2.20... .0eceeee eee sees 322 
4, Same; section 58.—Section 5x of the charter of Mobile, (Acts 1866, ) 
which seeks to give authority to the city government to improve 
its streets in the manner therein indicated, is in conflict with the 
present constitution, and is, therefore, void.—/b............ 310, 322 
5. Act for relief of laborers and employees, approved October 10, 1868. 
The act approved October 10, 1868, for the relief of laborers and 
employees, is not unconstitutional on the ground of containing 
more than one subject.—Farley, Smith §* Co. v. Dowe.......- 0.44. 324 
6. Act changing the line between Russell and Barbour counties.— The act 
‘‘to change the line between the counties of Russell and Barbour,” 
approved December 31, 186%, is not unconstitutional. The consti- 
tution dves not forbid the incorporation into a law of everything 
needful to the proper operation of the one subject to which it is 
limited.—Ex parte Upshaw...... Se ee ee 23 
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7. Retroactive exemption law.—Section 2884 of the Revised Code, which 
exempts one thousand two hundred dollars worth of real estate, and 
one thousand dollars worth of personal property, from levy and 
sale under legal process, applies to contracts previously entered 
into, and is not, on that account, unconstitutional. —Sneider v. Hei- 
ME IOE oo ss Sorte: Seti sory lore stn pT OR sole Dew OMEN Dita nie oee 126 
8. Inferior court, what is ; legislature may create.—A city court, in this 
State, is an inferior court, and such a court may be established by 
the general assembly. — Perkins v. Corbin....-...... iaieceece Hom 
9. Same; legislature may abolish.—An inferior court extubtialied by 
the general assembly may be abolished by the authority that cre- 
ates it. And, as such an inferior court, the city court of Selma, 
which was created by legislative enactment in 1864, may be legally 
abolished by the repeal of the law creating it.—Jb............... 103 
10. Same ; office of judge, abolished with court.—The abolition of an in- 
ferior court, created by enactment of the general assembly, abol- 
ishes the office of judge of such court. After the abolition of such 
court and the office of judge thereof, the salary attached to the office 
of judge ceases, and the person who held the office of judge is not 
entitled to the salary attached thereto after the date of the abolition 
of the court and the office of judge thereof.—7 b ... «2... 2--.---- 103 
11. Salaries of judges of inferior courts created by the general assembly ; 
not protected by section 10, article 6, of the constitution.—The salaries 
of judges of the inferior courts of this State, which have been estab- 
lished by legislative enactment, are not protected by the 10th sec- 
tion of article 6 of the State constitution.—Jb..-.............---- 103 
12. Right to copy of indictnent in criminal case.—It is the constitu- 
tional ‘“‘right” of the defendant ‘‘in every criminal prosecution,” 
by indictment, in this State, to demand the nature and cause of 
the accusation against him, and to have a copy thereof, before he 
can be compelled by the court to be put upon his trial. —Driskill 
KAU NC UMD es ctd Siero sis or al aroreteim a, wpe Miplb alate enemies eels teleielo Seam ee 2k 
13, Same; waiver of.—In felonies ver capital, the conationtions right 
of the accused to have a copy of the indictment may be waived ; 
and in the absence of statutory provisions regulating the same, 
will be held to be waived, if not made at the proper time.—Jb.... 21 
14. Same.—The constitutional right of the accused to have a copy 
of the indictment, when demanded, in such cases, will not be held 
to be waived or prejudiced, because in the demand the accused 
also demanded a copy of the renire, to which he was not entitled. 
| er wawvign Be eat re re tawannesiewas: Se 
15. Same.—The waiver of a prisoner's right to sie. Sealed with a 
copy of the indictment charging him with a capital offense, appa- 
rent on the record, precludes him from making the objection on 


Appeal: — Miler vy. LNCS. occ corccacacccsssens ae ssbieceee 24 
16. General assembly ; right of, to construe the constitution ; when only 

legislative construction will be condemned.—The general assembly 

has the same right to construe the constitution of the State that 

the courts have ; and where the question is one in which a liberal 

construction may be made, the legislative construction will not be 
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condemned, unless it very clearly appears that it is wrong.—Kz 
Wade PON OR Ub ES; COss Ses, Gekes sskecdececess secccoewss 
17. Same; what has power to authorize counties to do.—The legislature 
of this State, under the present constitution, has power to author- 
ize a county, as a body corporate, to subscribe for stock in a rail- 
road company, if the people choose to do so, by a popular vote to 
that effect. (Per Permnrs, J. Prcx, C. J., concurring ; Sarroxn, 
SF MMCSNURY Pon ccawickkccesacsesSSSsee,. dawns Nas i hn aA 
18. Same; what county may be required to perform.—For the payment 
for stock so subscribed, the county, as a corporation, may be author- 
. ized and required to issue bonds of the county and deliver them to 
the railroad company, in which the stock is so subscribed for, in 
the manner prescribed by law. (Per Perers, J. Peck, C. J., con- 
curring.)—Ib..... Eee esn rR eek assy sh emebws sassesssisam ben sess 
19. Act of December 31, 1868, authorizing counties, §c., to subscribe to 
capital stock of railroad companies, §¢.; what parts of are void.—The 
provisos to the seventeenth section of the act entitled ‘‘an act to 
authorize the several counties, towns and cities of the State of Ala- 
bama to subscribe to the capital stock of such railroads, through- 
out the State, as they may consider most conducive to their res- 
pective interests,” approved December 31, 1868, are null and void. 
(Per Peck, C. J.,and Sarrouip, J.) Perrers, J., held thatan act of 
the general assembly, on the subject of ‘‘ works of internal improve- 
ments” in this State, may include the building of railroads, and 
the improvement of navigable streams, in this State; and it is not 
void because the title says nothing about the improvement of riv- 
ers, but mentions railroads only ; and that such a title is not such 

a departure from the subject of the law as renders the act obnox- 

ious to article 4, section 2, of the constitution of Alabama.—Jb... 

Sarroip, J., dissenting, held— 

1. The ‘‘act to authorize the several counties, towns and cities of 
the State to subscribe to the capital stock of railroad companies,” 
&e., passed December 31, 1568, violates the State constitution : 
First, In section 33, article 4, by allowing integral parts of the 
State government to engage in works of internal improvement ; 
Second, In section 36, article 4, by empowering municipal corpo- 
rations to levy taxes on real and personal property to a greater 
extent than two per centum of the assessed value of such prop- 
erty; Third, In section 2, article 9, by delegating power to levy 
taxes to private corporations, 

2. A county is not a municipal corporation, within the meaning of 
section 36, article 4, of the constitution ; and has never been re- 
garded in this State as other than a local division, for the better 
administration of the State yovernment. 

3. It is impossible for the State, by an exercise of its sovereignty, 
to create a body politic less than the State, which has no capacity 
in itself, inherent or otherwise, and confer upon ita higher de- 
gree of sovereignty than the State itself can exercise through its 
officers or agents. 

4. If the State, as a sovereign power, can authorize its subdivis- 
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ions to engage in works of internal improvement, when prohib- 
ited itself from so doing, they can only receive the power as pri- 
vate corporations. 

20. Act “to provide for improvement of the river, bay and harbor of 
Mobile,” approved February 16, 1867; not violative of section 25, ar- 
ticle I, nor of section 2, article 1X, of the constitution—The act of 
the legislature ‘‘to provide for the improvement of the river, bay 
and harbor of Mobile,” approved February 16, 1867, does not vio- 
late section 25 of Article I of the constitution, respecting the 
taking of private property for public use, &c.; nor section 2, ar- 
ticle IX, forbidding the delegation of the power to levy taxes to 
individuals or private corporations.——-President and Commissioners 
of Revenue v. The State...........006. Peele leila elewina wal peele te ce ietere 

21. Tuskaloosa Scientific and Art Association.—The Taskalooes Scien- 
tific and Art Association is a private corporation, and at the time 
of its passage the State had the power to grant to such corporation 
license to set up and carry on a lottery, or device in the nature of 
a lottery, in this State, and such license makes the business of 
such corporation lawful. When a license is so granted to a private 
corporation, the power to repeal it or impair it is gone, unless the 
power of repeal or control is contained in the act of incorpora- 
tion, or is, at the time of the passage of the act of incorporation, 
contained in the constitution of the State ; which was not the case 
when said Association was incorporated.—Broadbent v. Tuskaloosa 
Scientific and Art Association. ......cceceeeeeeee stersioiate sie Caer 


CONTINUANCE. 


See Bankruptcy, 1. 


CONTRACTS. 


1. What sufficient consideration to support promise.--In respect to the 
trouble, loss, or obligation taken upon himself, by a promisee, at 
the instance and request of the promisor, it is immaterial that the 
detriment or charge thus assumed is, in fact, of the most trifling 
description ; provided it be not utterly worthless, in fact and in 
law, it will be a sufficient consideration to support a promise. 
Maull v. Vaughn.. ee eee Fuck Rais acne Seay patties 

2. Same.—If a contract re deliberately made without frend, and with 
a full knowledge of all the circumstances, the least consideration 
will be sufficient to support it ; but the assumption of a supposed 
liability, which, in truth, has no foundation, is not a sufficient con- 
sideration for a valid promise—a promise upon which an action 
can be maintained.—J/b ..... Tees ste aw Seip ised wiaiani eg otate eles kee 

3. Obligation to pay a sum of money in coin, or chattels at a certain 
price, at option of promissor ; when becomes absolule promise to pay 
coin.—An obligation in writing to pay a specified sum of money, 
on a day certain, in coin, or cotton at twenty cents per pound, at 
the option of the promissor, becomes absolute to pay coin, unless a 
tender of the cotton is made when due.—Russell v. McCormick. ... 
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4. Same; when at option of promissee, what does not require.—A like 
obligation, when at the option of the creditor, does not require of 
him an election and notice to maker, in order to maintain his action 
to recover the coin.—/b......... ister lave ais lciorsis.s Wiswwsipteie aieteicst Zee ole 587 

5. New contract not renewal.—When a controversy arises about a debt 
contracted before the 25th day of July, 1865, and the same is sub- 
mitted to arbitration, and the arbitrators by their award require 
the debtor to give the creditor a bill of exchange, accepted by a 
third person, and this is accordingly done in pursuance of the ( 
award, such bill is not a renewal of the old debt; that is extin- 
guished by the award.— Ware v. Willia..........ce cece ee eeeceees 120 


CORPORATIONS. 


1. Counties.—By statute in this State, counties are made bodies cor- 
porate, and as such may sue and be sued in any court of record. 
DEORIGOMOTY CORR D: RAVOE ooo isin esc oss 58885 085s ee eee sb eee 237 

2. Sane; how may contract.—In all matters that necessarily appertain 
to a county, it may, by its officers and properly authorized agents, 
make contracts in the same manner as individuals and other cor- 
porations. Being an artificial person, it can contract in no other 
OEE Useteneesae saree ween cedas 

3. Same; must follow mode prescribed by law in neiinaating: —-If the 
mode and manner of contracting, or the officers and agents by and 
with whom contracts are to be made, be prescribed, the mode pre- 
ee | eee rer ee reer reer errr rere er rere 237 

4. Same; may eontract by parol, and become liable on implied contract. 
Corporations may contract by parol, and an action of assumpsit 
may be maintained against them on such contract, even if the 
promise is by implication merely ; as, if a contract be made for 
work and labor and services to be performed, at their request, 
although no stipulation be made as to value of the services, or the 
sum to be paid for them ; and in such a case the common count is 
SG UNS Miia kiss dna She SSTEHS - 0000 seen . 

_5. Mobile.—--The charter incorporating the city of Mobile creates a 
public municipal corporation, which may be altered and controlled 
by the legislative department and by the constitution of the State. 
Any of its provisions in conflict with the constitution of the State, 
which went into force after the passage of the charter, are void, 
and can not be enforced.— Mayor, &c., of Mobile v. Dargan......- 310 
Also, Same v. Royal Street Railroad Co........ 2c ce eee cece ee cee 322 

6. Same.—Section 58 of the charter of Mobile, (Acts 1866,) which 
seeks to give authority to the city government to improve its sireets 
in the manner therein indicated, is in conflict with the present 
constitution, and is, therefore, void.—Jb.... ....... ee eeeees 310, 322 

7. Huntsville—The act of the general assembly of the 24th of No- 
vember, 1866, enlarging the boundaries of the city of Huntsville, 
not being amenable to section 38 of Article IV of the constitution 
of 1865, is not unconstitutional; and a bill filed to enjoin the col- 
lection of taxes on property thus brought within the limits of 
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Huntsville, the equity of which was based on the unconstitution- 
ality of said act, was properly dismissed.—Scruggs and Wife »v. 


TE ON IO), TIUINGO UN soo 5 5 a o0 5 9.05.00 sw  ~'wibse-eiidiguw ae wrwieinialeinie.e G0i8b.0i 220 


8. Railroads ; liability for injuries to stock. —The liabilities of rail- 
road companies, in Alabama, for the killing or injury of stock 
by their cars or locomotives, are governed by the statute upon 
‘‘Railroads,” found in the Revised Code.—(Rev. Code, §§ 1399- 
1416, both inclusive.) This statute is to be taken and construed 
as one law.— Nashville § Decatur Railroad Co. v. Comans......... 

9. Same.—Under this law, a railroad company, in order to exonerate 
itself from such liabilities as are imposed by the statute, must 
show that the injury complained of did not result from a failure on 
the part of its servants to comply with the requirements of sec- 
tion 1399 of the Revised Code, or from any negligence on the part 
of the company or its agents.—JD........ 6... eee e eee eee eee 

10. Same.—If the company, or its agents, are not guilty of any negli- 
gence, and comply with the requirements of section 1399 of the 
Revised Code, then the company will not be liable for stock killed 
or injured by its trains or locomotives while engaged in its legiti- 
mate business.—Ib.......... DD) AnSaibanin SemtenheeeGrariacioeiemaits 

11. Same ; when not in condition to make proposal for county sub- 
scription.—A railroad company, incorporated under the act enti- 
tled ‘‘an act to provide for the creation and regulation of railroad 
companies in the State of Alabama,” approved December 29, 1868, 
(Pamph. Acts, p. 462,) is not in a condition to make a proposition 
for county subscriptions to the capital stock of said company, 
until ten per cent. of its capital stock has been subscribed, and a 
board of directors elected by the stockholders, and qualified, as pro- 
vided by the ninth section of said act.— Trammell v. Pennington. . 

12. Same; what proposition does not confer on commissioners court, 
any jurisdiction or authority to order election for subscription, §c. 
A proposition made by the original corporators named in the cer- 
tificate of incorporation of such company, and not by the president 
and directors of said company, elected and qualified as aforesaid, is 
not a proposition made in substantial compliance with the first sec- 
tion of the act entitled ‘‘an act to authorize the several counties 
and towns and cities of the State of Alabama to subscribe to the 
capital stock of such railroads throughout the State, as they may 
consider most conducive’ to their respective interests,” approved 
December 31, 1868, (Pamph. Acts, p.514.) And such a proposition, 
so made, does not confer on the commissioners court of a county 
any jurisdiction or authority to order an election for such proposi- 
tion to the qualified electors of said county, for their acceptance 
i Nt en ere TT eee oT 

13. Same ; what orders are void.—An order made on such a proposi- 
tion is void, and an election held under such an order is invalid, 
and gives to the commissioners court no authority to make, in be- 
half of said county, a subscription to the capital stock of the rail- 
road company by whom such proposition is made, nor to issue and 
deliver tosuch railroad company, in payment of such subscription, 


49 
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the ‘‘ bonds of the county,” as provided by the sixth section of said 
i POND, cpcscecesrnacesnwcs sed seas ceunes 673 
14. Original corporators of railread company; proposition by, to com- 
missioners court, for subscription, &c.; not in substantial compliance 
with provisions of act of December 31, 1868, and therefore not legal- 
ized by the act of March 1, 1871.—A proposition made by the origi- 
nal corporators of a railroad company, and not by the president 
and directors, and an order made by the judge of probate and two | 
of the commissioners, Xc., as aforesaid, and an election held under 
such an order, are not ‘‘acts and things done and performed in 
substantial compliance” with the {provisions of the said act of 
Dec. 31, 1860 ; and, therefore, are not legalized, ratified and con- 
firmed by the act entitled ‘‘an act to legalize, ratify and confirm 
all acts and things, of every kind, heretofore done and performed 
in this State, in substantial compliance with an act of the general 
assembly of Alabama, entitled ‘an act to authorize the several 
counties and towns and cities of the State of Alabama to subscribe 
to the capital stock of such railroads, throughout the State, as they 
may consider conducive to their respective interests,”’ approved 
March 1, !370.—Pamph. Acts 1869-70, p. 226. The said act of 
March 1, 1870, as it only legalizes, ratifies and confirms ‘‘acts and 
things” done and performed in substantial compliance with the 
said act of December 31, 1868, is not unconstitutional and void.—/b. 673 
15. Street railroads ; how only can be compelled lo contribute to improve- 
ment of street, under aet authorizing construction of.—A street rail- 
road company in Mobile can not be compelled to pay any suin as 
a contribution or assessment to defray the expenses of paving the 
streets on which its road is built, under the second section of the 
act authorizing the construction of street railroads, (Acts 1359 -60, 
pp- 261, 262, ) unless said company has incurred fines to the amount 
of such assessment under such act.—Mayor and Aldermen of Mo- 
bile v. Royal Street Railroad Co........ Chiou sev aeoR a oes ase ee) 
16. Tuskaloosa Scientifie and Art Association._-The Tuskaloosa Sci ‘ien- 
tific and Art Association is a private corporation, and at the time 
of its passage the State had the power to grant to such corporation 
license to set up and carry on a lottery, or device in the nature of 
a lottery, in this State, and such license makes the business of 
such corporation lawful. When a license is so granted to a private 
corporation, the power to repeal it or impair it is gone, unless the 
power of repeal or control is contained in the act of incorpora- 
tion, or is, at the time of the passage of the act of incorporation, 
contained in the constitution of the State ; which was not the case 
when said Association was incorporated.—- Broadbent v. Tuskaloosa 
i Scientific and Art Association. .......00.0.0-ccccsccses Stier aresisete 170 
17, Same.—Said association is authorized to cariy on a business in 
the nature of a lottery, under their charter, and if it does not go 
beyond the powers granted them by the act of incorporation, such 
lottery is lawful, notwithstanding the law against setting up and 
carrying on lotteries in this State.—Ib.........eec cee eee eee eee 170 
18. Same.—Said Association may employ an agent to aid it in carry- 
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ing on its business under said act of incorporation, and is bound 

to pay such agent for his services in its behalf, and to repay to him 

money he may have expended at its request, notwithstanding the 

business in which the Association is engaged is a lottery business, 

so long as the Association, in carrying on said business, keeps 

within the limits of its corporate privileges.—Jb..............+- 170 
19. Same.—Said Association is not authorized by its charter to dis- 

tribute awards or prizes of money by lot. (PrTers, J., dissenting.) 

PN t. De sii kis os Renee ska hee KeKsen eee seeeRENeNs 38 
20. Same.—If the provision in said charter for the payment of money 

in lieu of the article drawn, when not worth the value annexed in 

the published list, is used as a subterfuge for distributing money, 

the parties concerned are guilty of setting up and carrying on a 

lottery without the legislative authority of the State. (Peters, J., 

dissenting. )—I1b...... Aa eee area ae MOSER stats ienee/eie sine 38 


COSTS. 


1. Liability of county for.—In an action on a forfeited undertaking of 
bail, the county is the beneficiary, and, as such, is liable for the 
costs, on failure of the action, like any other unsuccessful party. 
Dover v. The State........ Se bisa. wid salen pswersdsles eae ce Senses 244 


COUNTY. 


1. Js corporation, and liable to action.--Counties are corporate bodies 
in this State, and, as such, may sue and be sued in any court of 
record.— Montgomery County v. Barber..... eso Weiaeoeieeasnenes 237 
Also, Covington County v. Hinney....... eee ceeeeeees Wee dasicveais 176 
2. Contracts by.—In all matters that necessarily appertain to a coun- 
ty, it may, by its officers and properly authorized agents, make 
contracts in the same manner as individuals and other corporations. 
Being an artificial person, it can contract in no other way.—Jb... 237 
3. Same; must follow mode prescribed by law in contracting.--If the 
mode and manner of contracting, or the officers or agents by and 
with whom contracts are to be made, be prescribed, the mode pre- 
seeibed must be pUrened. — 2B. ooo ss ccciscccevcscssecsecvesess 237 
4. Same; may contract bg parol, and become liable on implied contract. 
Corporations may contract by parol, and an action of assumpsit 
may be maintained against them on such contract, even if the prom- 
ise is by implication merely ; as, if a contract be made for work and 
labor and services to be performed, at their request, although no 
stipulation be made as to value of the services, or the sum to be 
paid for them ; ahd in such a case the common count is sufficient. 


6. 


Duty as to public roads or bridges.—-There is no general law of this 
State requiring counties of the State to keep the public roads, or 
bridges on the public roads, in safe repair, and this is not a duty 
incident to the authority granted in the charter of their corpora- 
tion.—Covington County v. Hinney.......0..ccccce cccccuccceees 176 


~ 
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6. Liability for injuries caused by fall of bridge.--The county is only 


@ 


liable for injuries occurring from an unsafe bridge, when it is a 
bridge erected by contract with the county commissioners before 
the adoption of the Code, or a toll bridge erected since, under the 
provisions of the Code. A bridge erected by the citizens on a pub- 
lic road, and not under contract with the commissioners court, is 
not such a bridge as the county is bound to keep in repair under 
the Code.—Rev. Code, § 1396.—Ib..... Se ire ee ERE Ee 176 
Liability for costs.—In an action on a forfeited undertaking of bail, 
the county is the beneficiary, and, as such, is liable for the costs, 
on failure of the action, like any other unsuccessful party.-- Dover 
a5 5555 4Sesse bosses EN TUT RY err Te RENT Lea eE 244 
Boundary line between Russell and Barbour.- The act ‘‘to change 
the line between the counties of Russell and Barbour,” approved 
December 31, 1868, is not unconstitutional. The constitution does 
not forbid the incorpuration into a law of everything needful to the 
proper operation of the one subject to which it is limited. —Ex parte 
OEM eRe maw aise vis abis sas Goi kee sce owe ee ee ea eeeesees 5 of 
Subscription to railroads.—The legislature of this State, under the 
present constitution, has power to authorize a county, as a body 
corporate, to subscribe for stock in a railroad company, if the peo- 
ple choose to do so, by a popular vote to that effect. (Per PETExs, 
J. Prcx, C.J., concurring ; Sarroup, J., dissenting.) —Ex Parte 
Te ce cns: sckvn hk panhs SAKE dbGOr Weeden oees 696 


10. Same ; what county may be required to perform.—For the payment 


for stock so subscribed, the county, as a corporation, may be author- 
ized and required to issue bonds of the county and deliver them to 
the railroad company, th which the stock is so subscribed for, in 
the manner prescribed by law. (Per Peters, J. Peck, C. J., con- 
PIPE ew oin cick i niesine sass S455 oes See wec cbs cess. Shee. sec. OPO 


COURT, CIRCUIT. 


1. What can not decide on motion of sheriff for instructions. —The cir- 
cuit court, upon a motion of the sheriff, asking such instructions, 
can not decide whether property claimed by a defendant in execu- 
tion to be exempt from levy and sale, is so exempt or not.—Sneider 
Set TEPeT CELTEE TPCT e Pe Fe Ce 126 


COURT, CITY (OF SELMA). 


1, 


2. 


3. 


Is inferior court under constitution.—The city court of Selma is an 
inferior court within the meaning of the constitution, and might be 
created by legislative enactment.— Perkins v. Corbin.............. 103 
Abolition of.—Such a court may be legally abolished by the repeal 
of the law which created it ; and the abolition of the court carries 
with it the office of judge.—Ib........ ccc. cece eee eens tees 103 
Salary of judge.—After the abolition of such court and the office of 
judge thereof, the salary attached to the office of judge ceases, and 
the person who held the office of judge is not entitled to the salary 
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attached thereto after the date of the abolition of the court and the 
G00 OF FD TNT OOE HTD... oiccccccccdcsicsepesesercessesess 103 


COURT, COMMISSIONERS. 


1. 


Record must show jurisdiction.—The commissioners court is a court 
of special and limited jurisdiction, and, as a general rule, nothing 
will be presumed in favor of the jurisdiction of such a court ; but 
everything necessary to sustain it must show affirmatively on the 
face of the record ; therefore, where the judge of probate and two 
of the commissioners of a county meet together at the court house, 
without the notice required by section 830 of the Revised Code, and 
call such meeting together a special term of the commissioners court, 
and make an order to submit a proposition of a railroad company 
for a subscription, by said county, to the capital stock of said com- 
pany, to the qualified electors of said county, for their acceptance 
or rejection ; such an order is made without jurisdiction, is coram 
non judice, and void, and ar election under such an order is invalid, 
and conters on the commissioners court no authority to subscribe 
to the capital stock of said company, or to issue the bonds of the 
county in payment of stock so subscribed.— Trammell v. Pennington 673 


CUURT, PROBATE. 


1. 


© 


4. 


Jurisdiction, on petition for sale of property for partition, —On an ap- 
plication to sell lands for partition between joint owners or ten- 
ant#in common, the probate court has not jurisdiction to deter- 
mine complicated questions of law or fact respecting the title ; but 
it may receive the ordinary evidence of title afforded by deeds of 
undisputed validity, when the applicant's title is simply denied. 
cg Ore er ert eee Yee moe 290 
Jurisdiction to order sale of decedent's real property ; nie attaches. 
The jurisdiction of the probate court to order the sale of a dece- 
dent’s real estate attaches on the filing of a petition alleging a stat- 
utory ground of sale, and when acquired, the order of sale is not 
POEE,— NE. TENG 6 oc .onccwcavsveccvsccessascedevewscasnens 496 
Same.— Where there is a will, there are but two grounds upon 
which a court of probate can order a sale of the lands of the testa- 
tor for the payment of debts: ‘‘1. When the will gives no power 
to sell the same for that purpose, and the personal estate is insuf- 
cient therefor”; “2. When a sale of the lands is more beneficial 
than a sale of slaves, and is not in conflict with the provisions of the 
will.”—Rev. Code, § 2079.— Mosely v. Tuthill...... 0.00... c ce eens 622 
Orders and decrees during rebellion.—Such orders and decrees of 
said so-called courts of probate are to be treated as the orders and 
decrees of toreign courts ; and they may be impeached for fraud, 
want of jurisdiction, or an illegal exercise of the jurisdiction which 
they have usurped. Quere—Is there any appeal to this court from 
the judgment and decrees of said so-called courts of probate, ren- 
dered during the late rebellion?—Jb................ é shies sichieon ads 622 
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ARSON. 


1. Sufficiency of indictment.—An indictment for arson containing four 
counts, each of which charges the offense in the first degree, but 
alleges a ditferent house and different ownership, is not liable to 
demurrer for misjoinder of counts ; and is sufficient as a whole if 
in the form prescribed by the Revised Code.— Miller v. The State. . 


ASSAULT WITH INTENT TO MURDER. 


2. Charge to jury, as to constituents of offense.—On a trial for assault 
with intent to murder, the evidence tending to show that the ac- 
cused presented a loaded gun and attempted three times to fire it, 
but there was no cap on it, a charge that the absence of the cap 
would not avail the defendant if he supposed it was on the gun, 
but that the jury must be satisfied beyond a reasonable doubt that 
he did not know there was no cap on it, is correct.— Mullen v. The 
i EO CO eee Ee TT eee Lkeh ese s abot eeeesowe pore etn 

3. Same.—In assault with intent to murder, and the like, the true 
doctrine is that, assuming the necessary intent to exist, the act 
must have some adaptation also to accomplish the particular thing 
intended; but the adaptation need only be apparent, not per- 
eth ehh eis new eNbbess Heeb Cis KRNERNS HSER a OSs one +s 


Bart.—See that Title. 
CHANGE OF VENUVE.--See that Title. 


CIRCUMSTANTIAL EVIDENCE. 


4, Sufficiency of, to justify conviction.—In criminal prosecutions, cir- 
cumstantial evidence, to justify conviction, should be such as to 
exclude a rational probability of innocence, and not every hypothe- 
sis or supposition.—Chisolm v. The Stale... 00.00.00 eeeeeeeee eens 

5. Same.—A conviction ought not to be had on circumstantial evi- 
dence alone, when direct and positive proof is attainable ; and for 
this reason, in prosecutions for larceny, the violation of the imme- 
diate possession of the property, without the consent of the owner 
thereof, ought to be proved by his testimuny, if practicable.—/b.. 


Fatsr PRETENSES. 


6. Sufficiency of indictment for obtaining signature by.—An indictment 
under section 3715 of the Revised Code, for obtaining signature to 
written instrument by false pretenses, which merely describes such 
instrument by name, is bad on demurrer. The instrument should 
be set out according to its substance or tenor, so as to enable the 
court to pronounce on inspection whether it could be the basis of 
the offense charged, or not.—Langford v. The State. .........-.+4+ 


Haseas Corpus.—See that Title. 
INDICTMENT. 


7. Right of accused to have copy of.—It is the constitutional ‘‘right” 


24 


43 


43 


26 
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of the defendant ‘in every criminal prosecution,” by indictment, 
in this State, to demand the nature and cause of the accusation 
against him, and to have a copy thereof, before he can be com- 
pelied by the court to be put upon his trial.— Driskill v. The State. 
8. Waiver of right.—In felonies not capital, the constitutional right 
of the accused to have a copy of the indictment may be waived ; 
and in the absence of statutory provisions regulating the same, 
will be held to be waived, if not made at the proper time.—Jb.... 
9. Same.—The constitutional right of the accused to have a copy 
of the indictment, when demanded, in such cases, will not be held 
to be waived or prejudiced, because in the demand the accused 
also demanded a copy of the renire, to which he was not entitled. 
LD sccses Diceen wesc euce wes eemeweveeees nda gels csisis Glace eeerr sani 
10. Same.—The waiver of a prisoner’s right to be furnished witb a 
copy of the indictment charging him with a capital offense, appa- 
rent on the record, precludes him from making the objection on 
Appeal: — Merv. TAS Sis <oocc occ os cobnss ccwsecvccecswesens 
11. Indictment for statutory offense unknown to common law ; what 
must contain.—-Where a statute contains a new offense unknown to 
the common law, and describes its ingredients, an indictment 
under it must conform, substantially at least, to the description 
thus given.— Bryan v. The State... ..... ccc. cecceeccees Piievetaveterare 
i2. Same; when defective. —An indictment in such a case, that pur- 
sues the form given in the appendix of the Revised Code, will not 
be sufficient if the form is materially defective in its description of 
the oftense.—/b..... Rs ewGwesckwene du smssieaeeretiees eomenmee 


Vide supa, 1, 6; infra, 21, 31. 
JURY. 


13. Juror, discharge of ; when error.=-On the trial of a felony, it is 
error for the court, against the objection of the accused, to dis- 
charge a juror who had been regularly summoned and drawn, be- 
cause since such juror was summoned, and before he was drawn, 
he had been convicted of an assault, and at the time of the trial 
was confined in the county jail.— Boggs v. The State.............- 

14. Same ; right of accused in relation to.—When the name of such a 
juror is drawn in making up the jury, it is the right of the accused 
to have him put upon the jury or challenged by the State. The 
court can not, ex mero motu, discharge such juror.—Jb........... 

15. Separation of ; what not sufficient to authorize discharge of defend- 
ant.—In such a case, if, after the indictment is read to the jury, 
and the accused has pleaded not guilty, and after the evidence is 
closed, but betore argument has commenced, the jury under the 
charge of the court, but without consent expressed or objection 
raised—without anything being said about it by the accused or his 
counsel—are permitted to separate, such separation is not a cause 
for which the accused has a right to demand his discharge. Such 
separation, however, should be considered a very strong reason for 


21 


21 


21 


24 


86 


86 


39 
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granting a new trial, not only in capital, but in all felonies. — Wil- 
IN kaki 29d va SWE RAE REON Rae weeded seexnsuen'ses 
16. Venire ; accused not entitled to have copy of, except in capital felo- 
nies.—The accused has no ‘‘right,” either by the constitution or 
by statute, to have a copy of the renire, or list of jurors summoned 
for his trial, delivered to him, except he be charged with a capital 
Offense.—Driskill v. The State..........ccecccccecccccscccncvcce 
17. Exclusion of juror ; when error.—It is error for the court, against 
the objection of the defendant, to exclude a juror from the jury, 
after he has been questioned on his oath by the court as to his wil- 
lingness to convict on circumstantial evidence, and after he had 
been accepted by the State and the defendant and placed upon the 
jury, but not sworn in chief, although the exclusion was based 
upon the fact that the juror had made different and contradictory 
statements, under joath, as to questions put to him by the court 
only a few minutes before, as to his qualifications.—Lyman v. The 


18. Same ; what only constitute cause for.—A juror can not be excluded 
from the jury for any cause of challenge, save for some of those 
enumerated in the Code, when the challenge is for cause.—Ib 

19. Section 4184 of Revised Code construed. —The 4184th section of the 
Code is not intended to add to the number of reasons for challenge 
for cause, but to allow a jurcr to be excused who is physically un- 
able or unfit to sit on the jury until the trial isended.—Jb........ 


LaRCcENY. 


20. What may be subject of.--A box of matches, placed by the owner 
of a store on his counter for the use of his customers and the pub- 
lic, in lighting cigars and pipes, may be the subject of larceny. 
| TTA TE eT TT TTT UT TIE TUTTE TTT Tee 

21. Sufficiency of indictment in description of property.—An indictment 
for the larceny of “ four hundred and fifty dollars in specie coin of 
the United States, the denomination and description of which is 
to the grand jury unknown,” sufficiently describes the property 
alleged to be stolen.—Chisolm v. The State............0e0eeeeeees 


LOTTERIES, 


22. Not authorized by revenue law, nor by act of December 31, 1868. 
The act of December 31, 1868, to regulate lotteries, does not au- 
thorize any lottery ; nor does the revenue law which imposes a tax 
ee SO CM ciaek vovehes cases wes rsederseeces 

23. Tuskaloosa Scientific and Art Association ; what chartcr of does not 
authorize.--The Tuskaloosa Scientific and Art Association is not 
authorized by its charter to distribute awards or prizes of money by 
bot, (Params, J., Dosentlag.) 1). ...c0000ccccccecscesaseccccess 

24. Same.—If the provision in said charter for the payment of money 
in lieu of the article drawn, when not worth the value annexed in 
the published list, is used as a subterfuge for distributing money, 


21 


72 


72 


72 


66 
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the parties concerned are guilty of setting up and carrying on a 
lottery without the legislative authority of the State. (PrTers, J., 


a ssi tie iin Nis Ovscn ia cineedcensnssrbdescnnes 
25. Same.—To convict a party of being so concerned, it is not neces- 
sary to prove that he himself sold any lottery tickets.—Jb...... Ar 


See ConstITUTIONAL Law, 21. 
MorpDeEr. 


26. Charge as to constituents of offense.—In a prosecution for murder, 
a charge to the jury that they “ mustinfer malice” from the killing, 
when there is some evidence that the killing was accidental, is im- 
proper.— Hampton v. The Statle.........ccccecccccccscccces. cence 

27. Same.—The refusal of the court to charge, on the request of the 
defendant, that a criminal intent is necessary to be shown in order 
to justify a conviction for manslaughter, is error, if the charge is 
moved for in writing. There must be a criminal intent, or negli- 
gence so gross as to imply it.—Id...... ccc ee ccc cee ccc cceccccee 

28. Suffiviency of verdict—Under an indictment for murder, the jury 
must ascertain by their verdict the degree of murder in which the 
defendant is guilty ; the failure to do so is a reversible error.—_Mur- 
phy & Ashford v. The State..... ies KeseNeNGndede caeeneeeseaukee 


Rape. 


29. Complaint by female; for what purpose admissible. —On the trial of 
an indictment for rape, the fact of immediate complaint made by the 
party alleged to be injured, is admissible evidence to corroborate 
her testimony ; but the particulars, when not a part of the res geste, 
are not evidence of the truth of her statement, and can not be asked 
in her examination in chief, or proved by other testimony.—Lacy 
i Pe ak ccc nde densi sends ocswe nn db tie sees eneaReeiees 

30. Evidence; what irrelevant.—On the trial of an indictment for an 
assault with intent to commit a rape, an offer to prove that the 
father, after having been told by the daughter of the assault hav- 
ing been committed on her, talked privately with the accused on 
the same day, and in the conversation no allusion was made to said 
assault, although it was proposed to prove, in connection with other 
evidence, that the day after the alleged assault, the father shot the 
accused in a difficulty about throwing stones by the accused at the 
father’s children, and not about the assault, there being no ques- 
tion of impeachment raised, and the purpose for which the evi- 
dence was offered not stated, such offered proof is irrelevant, and 
should be rejected for that reason.— Williams v. The State........ 


RETAILING Sprritvovus Liquors. 


31. Selling liquor to minor ; sufficiency of indictment.—The form in the 
appendix for an indictment under § 3618 of the Revised Code, is 
insufficient and defective, in omitting the words master and legal, 
contained in said section, and used to denote and describe the per- 


82 


82 


57 
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RetTalLinG Sprrirvovus Liquors-—Continued. 


sons whose consent will authorize the sale, &c., of vinous or spir- 
ituous liquors, to a minor.— Bryan v. The State........ 000200000: 86 


VERDICT AND JUDGMENT, 





32. On conviction for murder.—Under an indictment for murder, the 
jury must ascertain by their verdict the degree of murder in which 
the defendant is guilty ; the failure to do so is a reversible error. 
ee IE Oe EID ib os o0nb ie cere vi asses aseacenens 23 

33. When does not authorize court to impose fine.—Where an indictable 
offense which may be punished, in addition to a fine, by imprison- 
ment or hard labor for the county, is tried in the circuit court, 
though on appeal from the county court, a verdict of guilty merely 
does not authorize the court to impose a fine.— Melton v. The Slate 56 

34. Conviction for capital offense; when will be reversed.—A judgment 
of conviction for a capital offense will be reversed, when the record 
fails to show affirmatively that a copy of the indictment and list of 
jurors summoned for the trial were served on the prisoner as re- 
quired by section 4171 of the Revised Code.—Lacy v. The Slate... 80 

35. Judgment entry in caseof felony ; what must show.—In cases of fel- 
ony, it is error not to ask the prisoner, before passing sentence, if 
he has anything to say why sentence should not be awarded against 
him ; and where it does not appear from the judgment entry that 
this was done, it is a reversible error.—Mullen v. The State....... 44 


DAMAGES. 


See DeETINUE, 2. 


DEEDS. 


1. Execution and validity.—A deed is not fraudulent and void because 
it was not read over to a party making it before it was signed, if 
such party did not request it to be read, and signed it without any 
deceit being practiced upon him to procure its execution.—Haw- 
OR Won cKeSCGSN bes de KARSORVA CAS NRE bOdAOs Sener ews --- 482 
2. Certainty..-A deed for land is not void for uncertainty because it 
fails to show in its recitals the county where the land is situate. 
Such a defect is a latent ambiguity, which may be cured by parol 
UNS RMS os oC wena SRG SA Seats oss Sskee ae vals ca sews ace ds 
3. Validity when conveys more land than was intended.—A deed for land 
is not void because its recitals show a conveyance of more land than 
was intended to be conveyed. It is good so far as it is correct. 
Utile per inutile non vitiatur.—ID.... cece cece cece cece eee ees 482 
4. Signature of party unable to write; what must be done to make legat. 
When a party cannot write his own name, he must make his 
“mark ;’ his name must be written near it, and ‘witnessed by a 
person who writes his own name asa witness,” in order to make the 
signature complete and legal.—0O’ Neal v. Robinson......-.....-.. 526 
5. Same; when conveyance of land by person unable to write is legally 
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made.—A conveyance of lands, so made and attested by a second 
witness, or acknowledged, is a legal execution of the conveyance ; 
but when executed in any other manner, is not legally ‘‘ made.” 
eee eT ee ee LA DAAC NARS bs eVREKO WN SRER REO 526 
Section 1552 of Revised Code controls section 2373.—Section 1552 of 
the Revised Code is not merely a registration act, but it controls 
section 2373 of the same Code ; therefore, a conveyance of the wife’s 
separate statutory estate, to which she writes her own signature, is 
sufficient without attesting witnesses, if acknowledged in a proper 
manner before a proper Officer.—1D. 1.6... ce eee eee eee c eens 526 
7. Section 1536 of Revised Code docs not modify section 1 of same Code. 
Section 1536 of the Revised Code does not repeal or modify section 
1 of the same code, upon the requirements necessary to make a 
‘‘signature” cr ‘‘subscription,” when the party making it cannot 
a5 51 ikke CARDS RNERK ona edicans HoR Ma RRRETS ORS eee 026 


a 


- DEPOSITION. 


1, Affidavit for.—Quere, whether under section 2717 of the Revised 
Code, it is an indispensable requirement that the affidavit necessary 
to obtain the deposition of a witness, should state that the witness 
is material.— Bogia v. Darden.........00..s00 cececcces ee cnee a 


DETINUE. 


1. Judgment.—In detinue, there is no option of delfvering up the prop- 
erty or paying the value. On the contrary, the judgment and ex- 
ecution are absolutely for the restoration if the same can be found, 
together with the damages and costs; and only in the alternative 
as to the value, in case the property should be destroyed or eloigned. 


TEU EBON ic MACNN AD 5:54 /6-5:0/sheseseisiareisie aie oils Aaieisidd are. giaisionesto ws wersrseice:s 304 
2. Damages.—The damages go with the recovery, whether of the prop- 
erty or its alternate valle: —Ib......0..cccecccdccecescssvecssseees 354 


3. Judgment ; when will be amended in supreme court.—Where the ver- 
dict is right, the judgment will be amended from matter apparent 
on the record.—Ib........... Cpanssecnrsadede ouitenedeasesanwes 304 


DISCONTINUANCE. 


1. What operates as.—It is erroneous to strike out the name of a proper 
party defendant to a suit, when there are several and all have been 
served, without showing some sufficient reason therefor. This is 
not such an amendment as may be allowed under the Code, (Rev. 
Code, § 2809,) and if done will amount to a discontinuance of the 
GR. ED Gi FI ai onc vices cwccnwes cacceesisicceeedesas 425 


DIVORCE. 


1. Alimony ; decree allowing, effect af ; how can not be altered.—Alimo- 
ny, or allowance made to the wife on a decree for divorce from the 
bonds of matrimony, under the statute, in this State, is absolute 
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and can not afterwards be increased or diminished. The fact that 

the allowance was a sum certain to be paid from year to year, in- 

stead of a sum in gross, does not change the character of the de- 

PLO, PVN TOMO 5 svn oss 9 0.05 oc cln.c's 6esses oes ceasesiocsoeeees 264 
2. Same ; ecclesiastical law, rule of, does not apply since adoption of 

Code.—The rule of the ecclesiastical law, that alimony allowed the 

wife on a divorce from bed and board, may be subsequently in- 

creased or diminished by the court, does not apply in such a case 

as this since the adoption of the Code.—Ib...... 2.2222. .eeeee2++ 264 








DOWER. 


1. How affected by statutory separate estate—The separate estate of the 
widow, when less than her dower interest and distributive share, 
does not exclude her entirely, but proportionally, from her life in- 
terest in the real estate of her husband.—Billingslea v. Glenn..... 540 

2. When and how estimated.—The dower of the widow vests in her on 
the death of her husband, and in determining to what extent her 
right to it is affected by her separate statutory estate, both the dow- 
er interest and the separate estate must be estimated at their re- 
spective values at the time of the death of the husband.—Jb...... 540 

3. Quarantine; on what dependent.—The widow’s quarantine depends 
on the fact, and not on the quantity of dower, and if her separate 
estate is less than her dower interest, she is entitled to her quaran- 


tine.—Ib eeeeees eeeetosece Seeeresseeeeaeaesseosess eeerseeeeeeeere 540 
€ 








EJECTMENT. 


1. What title will support.—A mortgagee, having purchased at his own 
sale under the mortgage, thereby aequires a title which will sup- 
port an ejectment ; and if such purchase were void, he might still 
maintain the action under the title conveyed to him by the mort- 
gage.— Hawkins v. Hudson....... ARR adisrbeerankasasesdess sais 482 


ENTRY AND DETAINER.--ForciBLzE anp UNLAWFUL. 


1. Unlawful detarner ; charge to jury, on trial of, what improper.—In a 
suit for unlawful detainer, it is error for the court to charge the jury 
that, if ‘‘you find there is nothing in the evidence to support the 
claim of: ownership, possession, or right of possession in the plain- 
tiff, except the plaintiff’s statement, then I charge you that the rela- 
tion of landlord and tenant is not shown, and you may find for the 
plaintiff ;” because it embraces an inquiry as to “the merits of the 
title” of the land in controversy, and it withdraws from the con- 
sideration of the jury that portion of the evidence included in the 
‘plaintiffs’ statement.”— Milner and Wife v. Wilson..........++ .. 478 

2. Forcible entry and detainer ; sufficiency of complaint.—A count, in a 
complaint for forcible entry and detainer, that ‘the defendant en- 
tered on said lands peaceably, and by force or threats detains the 
same,” sufficiently describes the wrong, and is not bad on demur- 
rer.—Ladd v. Dubroca.......... see berebeceocccces beedsatna sacs 421 
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3. Same; what proper charge in action of.—A charge, in an action of 
forcible entry and detainer, that, to constitute actual occupation of 
wild lands, subject to overflow, it was not necessary for the plain- 
tiff to reside on it at the time of the entry, but that habitual and con- 
tinuous acts of ownership, which were open, notorious, and demon- 
strative of his intention, would be sufficient, is not erroneous.—I} 421 

4, Same; what constitutes forcible detainer ; when character of party 
making threats, may be proved, on trial for.—Threats of bodily harm 
to the former possessor, communicated to him by others, consti- 
tute forcible detainer ; and the character for violence of the party 
making them may be proved to show that the plaintiff was under 
a reasonable fear of harm.—Jb.......... errr e Tere. pekkeedewns 421 


ERROR AND APPEAL. 
WHEN APPEAL LIEs. 


1. From probate decree.—An appeal from the decree of distribution by 
the probate court on the final settlement of an executor, &., may 
be taken within the time prescribed b, section 3485 of the Revised 
Cote. COI 6, DPC . 0. o.oinc cccccns cacserorvvcescscvesacesoes 552 
2. Same ; computation of time.—-The day on which a decree of the pro- 
bate court was rendered must be excluded in estimating the twenty 
days time allowed for an appeal under section 2246 of the Revised 
ND ce tiene 54 sweets whens o6n0e4assendasebednnenen nee 552 
3. From order allowing rehearing.—When all the evidence upon which 
a rehearing is granted is set out in the bill of exceptions, an appeal 
will be entertained by this court on an order allowing the rehear- 
ing, and the order will be reversed and cause remanded, if the evi- 
dence does not justify the order so allowed.—Lawson v. Moore.... 519 
See, also, Court, Probate, 4, 


PARTIES, 


4. Appellants.--Regularly, an appeal should be taken in the names of 
all the parties aggrieved by the judgment of the court below, and if 
there are any who refuse to join in the assignment of errors, there 
should be a summons and severance as to those who refuse to join in 
assignment of errors, and let the rest proceed alone.—Harper v. 
FE cs RG Raed ie PAR REAL Od 6aenonntanadaningndeneiatben 670 

5. Same ; in case of death.—Where a judgment has been rendered 
against two defendants, and one of them dies, an appeal may be 
taken in the name of the survivor and the representatives of the 
deceased, under section 3507 of the Revised Code.— Morrow v. Tag- 
DID <5: Sis jonas eae aioe Seah a Wis ore isis io ai ROR Be ne he 293 


PRACTICE. 


6. Appeal bond ; what judgment does not supersede. —On an appeal to 
this court, by the defendant in a judgment rendered in the circuit 
court, from an order of said court refusing, on the motion of such 
defendant, to set aside its judgment and grant a new trial in the 
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cause, and taxing him with the costs of the motion, the bond on 
the appeal from such order of the circuit court, refusing to set aside 
its judgment, &c., does not supersede the original judgment, al- 
though the bond may be in the form and for the amount prescribed 
by the statute, in order to operate as a supersedeas. Only the judg- 
ment appealed from is superseded by such appeal bond.— Espy v. 
Ballcum........0000 pini eis suineie Silas ses oes oats sees: sisiers Stein vine esis 256 
7. Accepting satisfaction.—-Where an appeal is taken after the satis- 
faction and payment of the judgment or decree appealed from, this 
court will entertain a motion to dismiss’ such appeal, upon affida- 
vit of the fact of such satisfaction and payment, filed in this court 
by the appellee ; and if the proceedings in the court below do not 
appear to have been erroneous, the appeal will be dismissed, unless 
the money paid on such judgment or decree is returned or tendered 
to the appellant, before the assignments of errors in this court. 
Murphy's Heirs v. Murphy's Adi’r...... 0.6.0. cece e eee eee ones 123 
8. Same.—The acceptance of satisfaction on elke a “judgment or de- 
cree will be regarded as a waiver of the errors tomplained of. A 
party will not be permitted to hold on to the satisfaction, and also 
to insist on the errors at the same time.—-ID...............2066- 123 
9. Presumption in favor of judgment.—In a proceeding before the pro- 
bate court, for the sale of a decedent's lands for the purpose of di- 
vision among the heirs, it is the peculiar province of the court to 
judge of the credibility of the evidence, and unless the record shows 
that the court was in this clearly mistaken, the judgment or decree 
should not be reversed on the ground that the evidence is incredi- 
ble or ee eo DO MNROMOCNE Ak catere be iascialaeiciseie wars 150 


11. Sine — Weve a bill of jaan does not set out the evidence, 

but states merely that certain papers and records, by name, were 

introduced, this court will presume in favor of the correctness of 

» the decision of the court below, and affirm the judgment.— Barwick 
v. Rackley....... SEEM SER ULRG SEs seGia,  _lteaenenesanscc-s 215 

12. Same.—A charge refused, which is not shown by the record to 

have been reduced to writing, will be presumed to have been asked 





Ee ss cua bbuswee dense NRewde eee ews 478 
Also, Broadbent v. Tuskaloosa Scientific and Art Association....... 170 
ee ee 656 


13. Same.—In the absence of proof to the contrary, this court will pre- 
sume that a charge upon the effect of the entire evidence was given 
at the request of one of the parties. — Ward v. Yonge......  ..... 474 
e 14. Amendment of clerical misprision.—A clerical misprision, which is 
amendable in the court bolow on motion, will be considered amend- 
ed on error or appeal, and will not work a reversal of the judgment. 
Ttelfe v. Valentine § Co..........005 ER Sa Re Aue awsleensiaivine da 287 
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15. Application for rehearing ; what questions will not be considered on. 
Questions not raised on the original hearing will not generally be 
considered on application for rehearing.— Henderson v. Huey...... 276 

16. Same; when not granted on account of defective record.—When this 
court has acted upon a defective record, and the cause has been re- 
versed and remanded, a rehearing will not be granted upon the dis- 
covery that in the court below the record was correct, and a certio- 
rari will not be allowed to bring up a more perfect record, if it ap- 
pears that neither party will be seriously injured by permitting the 
judgment of reversal to stand.— Godwin v. Hooper....... eeeaeenc ae 


ESTATES OF DECEDENTS. 


1, Intestacy ; descent and distribution of real property, in case of ; by 
what law governed.In case of intestacy, the ler rei cite governs 
thejdescent of real property, and the lex domicilia the distribution 
of personal property.—Lingen v. Lingen.......66 ccececceeeeeeeee 

2. Same.—It is by these laws we ascertain the persons who can take, 
whether the question respects legitimacy, or primogeniture, or the 
right of representation, or proximity of blood, or next of kin.—Jb. 410 

3. Same.—The descent and heirship of real estate are exclusively 
governed by the law of the country within which it is actually 
situate. Noone can take except those who are recognized as le- 
gitimate heirs by the laws of that country; and they take in the 
proportion and the order which those laws prescribe.—-Ib........ 410 

4, Illegitimate children ; how may inherit, in Alabama.—Illegitimate 
children, commonly called bastards, are persons begotten and born 
out of wedlock, Such persons can not inherit from their fathers, 
but, by the law of this State, may inherit from their mothers.—Jb. 410 

5. Bastard born in France; what can not inherit in Alabama.—A bas- 
tard born in France and legitimated there, can not inherit the es- 
tate of his father in Alabama; nor can he inherit his personal 
property, if his father, at the time of his death, was domiciled in 
SE OE 555555566 said er ev iend cheese aiaverstaveasceaterein crore 410 

6. Same ; bill, when without equity.-A bill tiled by such a person, to 
be decreed a share of his intestate father’s estate, is without equity, 
and a demurrer for that cause should be sustained.—J/b.......... 410 

7. Legitimation in foreign country ; force and effect of, in Alabama.—A 
child born out of lawful wedlock, whose parents were never mar- 
ried, and legitimated by the laws of a foreign country, is not 
thereby rendered capable of inheriting real estate in Alabama. 
Sections 2404 and 2405 of the Revised Code point out the only way 
by which the father of a bastard can legitimate it and make it ca- 
pable of inheriting his property in this State. —JDb............... 410 

8. Sale of lands for payment of debts. —Where there is a will, there 
are but two grounds upon which a court of probate can order a 
sale of the lands of the testator for the payment of debts: 

**1, When the will gives no power to sell the same for that pur- 
opse, and the personal estate is insufficient therefor ;” ‘*2. When a 
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sale of the lands is more beneficial than a sale of slaves, and is not 

in conflict with the provisions of the will.”— Mosely v. Tuthill..... 621 
9. Same ; allegations of petition.—To give the probate court jurisdic- 

tion, the petition for the order to sell should allege one or both 

these grounds, but not parts of each.— Ib... 0... eee cee eee eee 621 
10. Same ; when allegations of conflict with provisions of the will, order 

of sale void.—If the ground alleged in the petition is the second 

named in the statute, and is in conflict with the provisions of the 

will, the probate court has no authority to order a sale ; and such 

a sale should be vacated, and if made, should not be confirmed. 


11. Will; when brought to notice of, and its power over, the court. 
Where the petition alleges that there is a will, this brings the will to 
the notice of the court ; and the will is a limit upon the jurisdiction 
of the court, which cannot be disregarded.—Ib...............055 621 
12. Purchaser at sale mude by order of probate court, during the re- 
bellion, which has been vacated; with what charged and credited. 
On vacating such a sale, made under order and decree of whe so- 
called court of probate of the late rebel government of this State, 
if such sale has been made for Confederate treasury notes of the 
so-called “Confederate States of America,” the purchaser should 
be charged with the value of the use and occupation of the land 
during his possession, and allowed credit for the value of Confeder- 
ate treasury notes at the date of the purchase, if the sale was for 
cash, and if said notes were of benefit to the testator’s estate or 
his heirs, and for the value of all necessary repairs and improve- 
ments by him made on said land.—Jb,...... ie eines wa aw Siepieelewies 621 
13. Jurisdiction of chancery to set aside sale.—In this State, the courts 
of chancery have jurisdiction to re-examine, and to correct or va- 
cate, sales made during the late rebellion, of the lands of decedents 
under orders and decrees of the so-called courts of probate of the 
insurgent authorities, during the supremacy of said rebellion.—Ib. 621 
14. Sale of lands in 1842 ; when order of sale can not be collaterally at- 
tacked.—The sale of the lands of a person dying intestate in this 
State, made under order of the orphans’ court, granted for that 
purpose in 1842, can not be collaterally impeached for mere irreg- 
ularities which could be corrected on appeal or writ of error and 
reversal, if the proceedings show a petition by the administrator, 
the service of notice on the persons interested, an order for the 
sale, a sale under it, a full payment of the price by the purchaser, 
and a conveyance ordered by the court to be made to such pur- 
chaser.—Collins v. JoRnson........ cece ccccccccccccccsces cocces 548 
15. Same.—After the lapse of twenty years, such a sale cannot be set 
aside as void, on account of irregularities, however great they may 


16. Same.—Such a sale can only be avoided by a direct proceeding in 
error, upon writ of error or appeal ; and this can not be done after 
the lapse of twenty years from the confirmation of such sale, or 
the order of the court directing the conveyance to be made to the 
TD 655i nechwhd eee beaeNes sees heoeresceeneehinses 548 
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17. Sate of lands ; when jurisdiction attaches.—The jurisdiction of 
the probate court to order the sale of a decedent’s real estate at- 
taches on the filing of a petition alleging a statutory ground of 
sale,and when acquired, the order of sale is not void.—Hine v. 
PEERED eclarosersiavaaleyi o's wiebieik sists sleiniaime manta Caine eleielete strseil vero 

18. Sale made by order of probate court ; law of caveat emptor applies 
to.—The law of caveat emptor applies to sales of land under an 
order of the probate court. A purchaser at such a sale being at 
his peril, will not be relieved in equity from the payment of the 
purchase-money, although he may get no title, if there be no fraud, 
or mistake, or ignorance of any material fact.—Lynch v. Garrett... 

19. Same ; how affected by loss or destruction of decree authorizing sale. 
A sale of lands by an administrator, for distribution amongst the 
heirs at law, under a decree of the probate court for that purpose, 
will not be affected by a subsequent loss or destruction of the de- 
cree, and the record and proceedings in which it was made. If the 
decree and records can not be substituted under the statute, so 
as to enable the purchaser to obtain a title in the probate court, on 
a proper application to a court of chancery, and on payment of 
the purchase-money, or a readiness and offer to pay, that court will 
either decree him a title, or direct the administrator to make him 


496 


re hehe e scent ih seiwheeuewiwk wade Keine vacededesee -- 204 


20. Sale of decedent’s lands for distribution ; what real issue on trial of 
application for.—In such a proceeding, the real issue is, can the 
lands be equitably divided among all the heirs without a sale ; 
therefore, evidence that some of the heirs have been -advanced to 
the full amount of their interest in the estate, and by excluding 
them the lands can be equitably divided amongst the other heirs, 
is irrelevant, and may be excluded on the trial. (Sarroxp, J., dis- 
senting. )}—Brown's Heirs o. Powell... ...0. ccs. cccscccvesecsevess 

21. Same; practice as to amendment and continuance in such a proceed- 
ing.—On the hearing of such a proceeding, the court may, in its 
discretion, permit an amendment of the petition ; and if thereby a 
contestant is embarrassed in his defense, or the condition of the 
case is so changed as to render new pleas or further evidence 
necessary, the court, on his application, should postpone a further 
hearing of the case, and give him time and leave to file new pleas 
and to take further evidence.—Tb. ..........cccccccccccccccccces 

22. Same; plea to such petition.—In an application by an administra- 
tor to sell the lands of his intestate for distribution among the 
heirs, because the same can not be equitably divided &c., a plea 
that certain of the heirs have received advancements to the amount 
of their distributive shares or interest in the estate, and that by 
excluding the heirs so advanced to, the lands can be equitably di- 
vided among the remaining heirs, is bad on demurrer. (SaFFOLD, 
ee ROMANE UID ids cisle ial ordisiuicle stale swale oa/ela be srewese eeaeR ens 

23. Exemption in favor of widow.—A widow is not entitled to five 
hundred dollars worth of the lands of her deceased husband, ex- 
empt from the claims of heirs, distributees or legatees, except in 
case of the insolvency of the estate.—Znornton v. Thornton...... 
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BurRDEN OF PROOF. 


1. In action on note; plea of statute of limitations.—In an action 
against one of several joint makers of a promissory note, who 
pleads the statute of limitations, and the plaintiff seeks to avoid 
the bar of the statute by a payment indorsed on the note, before 
the bar was complete, he must prove aflirmatively—the burden is 
upon him—that the payment was made by the defendant before 
the cause of action was barred.—Krfight v. Clements.............. 89 

2. On settlement of administrator's accounts ; question of care and dili- 
gence.—Where an administrator, on final settlement of his accounts, 
is sought to be charged with the value of property sold by him, on 
the ground that the sureties taken by him on the notes for the pur- 
chase-money were not sufficient, the onus of proof is on the admin- 
istrator de bonis nen who seeks to charge him.—Searcy v. Holmes.. 225 


CIRCUMSTANTIAL EVIDENCE. 
See Crrmat Law, 4, 5. 


JupictaL NOTICE. 


3. Of terms of court.—The appellate court will take judicial uotice of 
the time when the terms of the circuit court are by law required 
to be held.— Bethune v. Hale.......... eaMNAewckeeiveex aurea 522 


ParnoL AND WRITTEN. 


4. When parol evidence may be received to impeach judgment.— On an 
application for a rehearing after final judgment at law, (Rev. Code, 
§ 2814,) parol evidence is admissible, to show that the judgment 
ought not to have been rendered.—State v. Gardner.........06--. 46 

5. Bail-bond ; admissibility of parol evidence to supply deficiencies. 
The deficiencies of an undertaking of bail can not be supplied by 
parol proof in a proceeding on its forfeiture under the statute. 
i i ccccasthsbtinwdiesesbee ebeeee ceeds > <eieese 244 

6. Deeds.— When a deed for land fails to show by its recitals the 
county in which the lands are situate, this is a latent ambiguity, 
which may be cured by parol proof.— Hawkins v. Hudson......... 482 


EXECUTION. 


1. Exempt property ; what may be claimed as.— Articles of merchandise 
in a store, where they are kept for sale, to the extent of one thou- 
sand dollars, are exempt from levy and sale under legal process, at 
the option of the debtor, under section 2884 of the Revised Code. 
CI chess dceesed seviiae se ciweseseccens 589 
2. Same.—A debtor may select any sntettions of his real estate, whether 
in his actual possession or not, which he may prefer, not to exceed 
the limitation prescribed by law, to be exempt from levy and sale 
under legal process ; provided the selection is not unreasonable or 
capricious.— Melton v. Andrews....... dies Reed s: Gewsuweesseea S08 
3. Same.—A judgment creditor can not deprive his debtor of his 
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homestead exemption by putting him to his selection, selling under 
execution, and buying that part of his property not covered by the 
exemption, and then requiring a prior mortgagee of the whole to 
apply the homestead first to the satisfaction of his mortgage.—Ray 
ok aca EE ER CEE ER CE TEER CPC EEE OCCT Re oer 168 
Constitutionality of retroactive exemption law.—Section 2884 of the Re- 
vised Code, which exempts one thousand two hundred dollars worth 
of real estate, and one thousand dollars worth of personal property, 
from levy and sale under legal process, applies to contracts pre- 
viously entered into, and is not, on that account, unconstitutional. 
I ek 0 cet hon b'aea ESN EDORe ea . 126 
5. Supersedeas —On an appeal to this court, by the defendant in a 
judgment rendered in the circuit court, from an order of said court 
refusing, on the motion of such defendant, to set aside its judgment 
and grant a new trial in the cause, and taxing him with the costs 
on the motion, the bond on the appealjfrom such order of the cir- 
cuit court, refusing to set aside its judgment, &c., does uot super- 
sede the original judgment, although the bond may be in the form 
and for the amount prescribed by the statute, in order to operate 
as a supersedeas. Only the judgment appealed from is superseded 
by such appeal bond.—Espy v. Balkum.......0eceeeeeeeeeee ma 
6. Same; when error to quash execution.—-In such a case, it is error for 
the circuit court to quash an execution regularly issued on the orig- 
inal judgment, because of the giving of such appeal bond, and be- 
cause at the time of the issue of execution, said appeal was still 
pending and undetermined in the supreme court.—Ib........ ..-- 296 
7. Failure to return execution ; what not sufficient excuse for.—The bank- 
ruptcy of the defendant in a judgment is not a sufficient excuse for 
the sheriff, on a motion against him and his sureties for damages 
accruing in favor of the plaintiff on the sheriff’s failure to return 
an execution issued on such judgment.— Noble & Brother v. Whet- 


> 


in Ee Si ARICA AN Cae FASE) SRRGNED 1 oe etwasewewees 
8. Same.—When an execution is issued on a judgment which is not a 
nullity, the sheriff, on receiving the execution, has no choice but 
to obey its mandate. He must return the writ and execution there- 
of, as required by law. If he fails to do this, he incurs the liability 
for damages imposed by the statute for such failure —Jb.......... 361 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of letters during rebellion.—The probate of a will, and letters 
testamentary granted thereon, by a probate court of the rebel State 
government of Alabama, during the rebellion, and before the 20th 
day of July, 165, the date of Governor Parsons’ proclamation, and 
before the judge of said court had taken the oath of amnesty and 
of office required by said proclamation, are to be regarded as the 
acts of a toreign court.--Bibb & Falkner v. Avery ....0 eee ee eeee 691 

2. Same; executors, whose letters testamentary were granted by; what 
must be done in order to maintain an action in courts of this State.—-Ex- 
ecutors, in virtue of such letters, can not maintain an action in the 
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courts of this State, but new letters testamentary must be taken out, 

and new security given, as prescribed by law. ‘The right to take out 

new letters will be admitted asa matter of course, unless some spe- 

cial reasons intervene to the contrary.--I)..... MatvSetors pace ---. 691 
g. Same; protection to executor.—Executors who have acted in good 

faith, and in conformity to the will, under such letters, should be 

protected. Generally, the same rules will apply as to administra- 





tors.—Ib......... TE Re ee eee ee choga gat etend tbs ee | 
4. Abaaletiators ; ; what instrunent of mortgage will authorize to re- 
cover land in action in law court, in their representative capacity. | 


The administrators of a decedent caused his debtor, who had given 
to him a note and a mortgage on land to secure its payment, to 
give a new note, payable to them, and a mortgage conveying the 
same and additional lands, as a security for its payment to them, 
administrators of the estate of the decedent, for the benefit of the 
heirs of said estate, — Held, in an action by the administrators, as 
such, to recover the land, that the conveyance was to them in their 
representative character, and they were entitled to recover.— Wil- 
Saree a SNET UTED OTN OEED sass scare sve ce 5161650 Gata 6 ae as 0 0 ww oa oso Love's aie 272 
5. Action by ; sufficiency of complaint.—A complaint in the name of the 
representative of a deceased administrator of an intestate as plain- 
tiff, on a cause of action which accrued to the intestate, does not 
contain a substantial cause of action.--Morrow v. Taggart.... .. .. 293 
6. Same.—A complaint which describes the plaintiff in the margin, 
“administrator of Moses Gunn, deceased,” merely, and declares that 
the note sued on is the property of his intestate, sufficiently avers 
the representative character of the plaintiff, and the ownership of 
the note after judgment by nil dicit.—Graham v. Gunn...... Sais Oe 
7. Same.—A note made payable to ‘‘the estate of Thomas A. Thorn 
ton,” and signed by the party to be charged, is a written contract, 
ascertaining the demand, and is evidence of the existence of a debt 
which the executor may recover as assets of the estate.-—-Iendricks 
PROTRION . o:n0 sso oie sine cn'n ore DAES RPO RUS Go uO iwlaninw sites. 299 
8. Action between co-executors.—An executor may ssdnidin a suit at law 
against one who was his co-executor, but who had been removed 
before the commencement of the suit, to recover the purchase- 
money of property bought by the latter executor at a joint sale 
made by them, the payment of which became due before his re- 
neal —— Tend iche ©. TRON. os se scveccesccvcccscsersscccess SM 
9. Authority to sell land given by will ; what does not create a personal 
trust.—Authority to sell lands, given in a will in such terms as: ‘‘It 
is my will that the shares of property which may be allotted to my 
children shall be sold by my executor, &c.,” is not the creation of 
a personal trust. ‘The power given belongs to the office of execu- 
tor, and not to the person, and it may be exercised by an adminis- 
trator with the will annexed, under section 1609 of the Revised Code. 
Oe FO. OOM. os vi ct ds ven ceaecaderevevercnse 462 
' 10. Same ; what does not vitiate sale.—That the sale was directed to be 
made after the payment of the debts and the allotment of the slaves, 
did not vitiate a sale made before.-1b....... 2... ...0000000---+ 462 
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1]. Widow ; what bound by.—Where the widow consented that her 
share of the real and personal property should be sold with those 
of the children, she is bound by the sale, and the administrator is 
chargeable in her favor with her share of the proceeds,—Ib....... 462 
12. Confederate money, credit for ; when administrator entitled to, for 
amount paid out for widow and minors —The administrator, in such 
case, is entitled to credit against the widow for Confederate curren- 
cy, which she received willingly, or without restraint ; and against 
the minor distributees, an allowance for such currency must de- 
pend entirely on the necessity.— Ib. .....cccccccccccccccccsovccs 462 
13. Confederate money ; liability of administratrix for amount received 
Srom proceeds of sale of wood during the war.—Where an administra- 
trix sold a large quantity of wood during the late war, for which she 
was constrained to receive Confederate currency, which she invest- 
ed in four per cent. Confederate bonds, her liability should depend 
upon the use she might have made of the currency with proper care 
and diligence.— Billingslea v. Glenn. .......00ccceccccccccccccces 540 
14. Liability for slaves emancipated.—An administratrix is not charge- 
able with the value of slaves lost to the estate by their emancipa- 
tion, because she did not sell them, when she might have done 
BOs OCDE AOU et Uses Gis an sucuwrssceeeticeieisity sete ieisiece 540 
15. Same ; what election distributees may exercise.—Where an admin- 
istratrix, without authority, employed the slaves of the deceased in 
the business they were engaged in at the time of his death, the dis- 
tributees may elect to charge her with their hire, or with the profits 
realized, less the expenses, and when the election is made they must 
abide by it. But circumstances may require a modification of the 
principle in its application during the late war.—JD............+- 540 
16. Administra or ; measure of diligence and care required of.—If an 
administrator, in taking the bond or note required in sales, upon a 
credit, of the personal property of his intestate, acts with such care 
as a prudent man would take in the management of his own busi- 
ness, this will be sufficient.—Searcy v. Holmes.......-.0eeee eee 225 
17. Same; what credit entitled to, on settlement.—Upon such adminis- 
trator’s removal, and on his final settlement, he should be allowed 
a credit for notes thus taken, although the two securities required 
by the statute on such notes might have had no more property, 
real or personal, at the time of their signing said notes, than was 
exempt by law, unless it appears that the debts secured by said 
notes have been lost to the estate by the insolvency of such securi- 
ee | er Ty Ter Te eer et eer rete Teeter wee. 225 
18. Same ; burden of proof to show loss.—In such a case, the adminis- 
trator de bonis non must show both the negligence aud the loss of 
the debts.—Jb........... Paha cie eek es dere 4 <eensaatenieee seis ooe 226 
19. Partial settlement, decree of ; when administrator can not deny. 
Where the record recites that an administrator appeared and filed 
his accounts for a partial settlement and distribution, and a time 
was appointed for the hearing, at which the accounts were audited 
and decrees rendered against him, he can not be permitted, in a col- 
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lateral way, to deny that the proceedings were held on his applica- 
tion.—Thompoon ©. PerryMam. ...0...2005 cccsessessctscsssscecs 619 
20. Same ; when final.—An absolute decree, in favor of a distributee 
against the administrator, on a partial distribution of the estate, is 
a final decree which will support an execution, and may be revived, 
if dormant on account of failure to issue execution.—Ib . ....... 619 
21. Same; when not satisfied by payment of Confederate currency.—A 
decree of partial distribution in favor of an infant distributee, by 
his guardian ad litem, rendered in 1860, is not satisfied in whole or 
in part by a payment of Confederate currency, in 1863, to the suc- 
cessor in the administration.—Jb........... paecavaibavetueses 619 
22. Final settlement ; when may be set aside at subsequent term.—The 
probate court has the power, at a subsequent term, to set aside the 
final settlement of an administrator, on the application of an in- 
fant distributee, if the settlement was made without the appoint- 
ment of a guardian ad litem, or if the guardian ad litem appointed 
did not accept his appointment, and did not, in fact, represent the 
infant on such settlement.— Barwick v. Rackley............+600+- 215 
23. Final settlement of executor, made in 1864; force and effect of.—A 
jadgment or decree of final settlement, made by executors in 1864, 
in the probate court othe rebel State government, is not void, but 
has the force and effect of a foreign judgment ; and, if carried into 
effect, is a protection to the executor, until impeached for fraud, or 
avoided by some legal proceeding for that purpose.—Griffin v. Ry- 
OR Pat ese ee eens hee eee er ee eee 688 
24. Same; petition to set aside; what plea a good defense to.--An an- 
swer to a petition filed in the probate court by the heirs-at-law and 
legatees, to set aside and declare such decree of final settlement void, 
because made by a probate court of the rebel government, that said 
decree was regularly and duly made, &c., and had been fully carried 
into effect, is, asa plea, a good defense to such petition. A replica- 
tion to sucha plea,jthat said decree was made after the State of Ala- 
bama had seceded, &c., and by a court that denied all allegiance to 
the government of the United States, is bad on demurrer.—Jb.... 688 
25. Administrator ; what not sufficient cause for removal of.—An admin- 
istrator ought not to be removed for a mere omission to file an in- 
ventory, and to make an annual settlement, when he had not been 
cited to do so, and the proof shows there has been no negligent or 
willful default on his part, and no detriment to the estate.-—Hub- 
END MRE ae sposisis 5h Gs apicis sais =10/o9 cle'a,4)9 sit ai wise 6/5i51a 5: 505 2%: 516 
26. Same.—An application in writing for the removal of an adminis- 
trator, made to the proper court by minor distributees, verified by 
their next friend, and specifying a statutory ground of removal, is 
RPE ore sale icth bs MAGA SSSR ESS Keb) a8 be wieeseens 516 
27. Removal of executor.—An executor can not be removed upon a mere 
motion to the court of probate in which the estate he conducts is 
administered, of any person not interested.— Godwin v. Hooper... 613 
28. Same.—The removal of an executor by the probate court must be 
made upon the application of some one of the persons named in 
the statute ; the application must be in writing, and verified by oath, 
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and the party complained of must be served with citation to answer 
the complaint, in the manner prescribed by the statute ; and the 
removal must be for one of the causes apse in the statute. 
PR cipieecedubuanhsekeehciearohedecaaeeeeabes, i aneabeewanen 613 
29. Same; when removal of, and appointment of successor, void. --A re- 
moval of an executor upon a mere motion in the court of probate, 
without the formality and for oneor more of the causes, required by 
the statute, is void ; andan administrator de bonis non appointed to 
succeed such removed executor, has no authority over the estate, 
and his appointment is void as long as such executor’s removal is 
illegal, if both these officers are appointed and reside in the State. 


30. Judgment against removed executor; when void —A judgment in 
the probate court in favor of such administrator de bonis non against 
the executor so removed upon final settlement, under such proceed- 
ings, is void, and will be reversed.—Ib...........eeseeeeeccoes . 613 
31. Complaint against sureties of administrator, in a suit by distributee ; 
when not demurrable.—In a suit against the sureties of an adminis- 
trator on his bond, by a distributee, in whose favor there has been 
a decree of the probate court, the complaint is not subject to demur- 
rer because an execution may issue on the decree, nor because an 
execution has not been returned ‘‘no property found” against the 
principal obligor.— Ward v. Yonge .......-ceceesecceeeceesees .. 474 
32. Same; sureties of administrator ; when liability af attaches —The lia- 
bility of the sureties attaches whenever the administrator receives 
assets sufficient to pay the distributive share and not needed to pay 
demands having priority ; and the right of action accrues on the 
rendition of the decree in favor of the distributee.—Jb....... wees 474 


EXEMPT PROPERTY. 


See Estates oF DECEDENTS, 23. 
EXECUTION, 1-4. 
GARNISHMENT, 3-6. 


GARNISHMENT. 


1. Answer of garnishee ; when part of record.—The answer of a garni- 
shee, verified by affidavit, and referred to in the judgment entry, is 
a part of the record.—Corbitt v. Pynes .......0..cceeeceeeeeeees 258 
2. Judgment against; when may be set aside at subsequent term.—A 
judgment against a garnishee rendered upon his answer alone, and 
not warranted by it, may be set aside at a subsequent term, if the 
answer has become a part of the record.—Ib........6..2200+e0+ 258 
3. Clerk’s wages not subject to.—The wages of a clerk or salesman in 
a store can not be subjected by process of garnishment.— Farley, 
Bat BE Co. ©. DOG si cee oscseccccscvccesessee cone scesveesece 324 
Act for relief of laborers and employees, approved October 10, 1868 ; 
not unconstitutional.—The act approved October 10, 1868, for the re- 
lief of laborers and employees, is not unconstitutional on the ground 
of containing more than one subject.—J Db... 2... eeeeeeeeeeeeeee -- 324 
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5. Waiver of exemption of wages from process of garnishment ; presump- 
tion of.—Where one draws a bill of exchange upon his employer, 
who only owes him for wages, the presumption is, that, in that in- 
stance, he waives his right of exemption before acceptance. — Bibb 
ME MNPNOM Ce vee oo a nie ass lao Sc, a6 op > sae wo 6)9.6.9/S ie) wis o S60 

6. Garnishee ; payment by, when not a defense.—If a garnishee, after 
service of garnishment, pay the defendant money, he can not de- 
fend against the plaintiff on the ground that it was exempt as wages, 
when it is shown that the defendant had waived his right of exemp- 
tion, though no notice of the waiver had been given to him-—Jb.. 329 

7. Garnishment suit ; judgment of non-suit or dismissal in; force and 
effect of. —A judgment of non-suit or dismissal in a garnishment 
case, concludes nothing except as to costs. It stops the suit and 
settles liability for costs, but nothing more.— Wise r. Falkner..... 471 

8. Garnishment, debt attached by ; what not sufficient to preclude owner 
Srom recovering.—The deposit with the clerk of court of a sum of 
money in Confederate treasury notes, by a garnishee, on filing his 
answer, to which garnishment suit the owner of the debt was not 
made a party, is not a payment of the debt sought to be attached 
in the garnishee’s hands, which precludes the owner of the debt 
from its recovery by suit, after the garnishment is dismissed.—Jb. 471 





GENERAL ASSEMBLY. 


See ConstiruTionaL Law, 8-10, 16-18. 


GUARDIAN AND WARD. 


1. Ward; how may elect to charge quardian.—Wards may elect to 
charge their guardian with the value of cotton received by him in 
payment of anote in his hands belonging to their estate.—Jones v. 
NSDOOVAM 355 o'>'s «10.0010 $00'916 SOE PSEMEe eee shear akie was poRR EROS Secews 161 

2 Same; bill in equity by wards to charge guardian with the value of 
property bought with money of their estate, when defective.—A bill 
filed for thst purpose, after the wards or either of them have at- 
tained their majority, is defective if it seeks a settlement of that 
item only, and nota general settlement of the guardian’s accounts ; 
but it is not without equity, and if no objection is made in the 





court below, the defect will thereby be waived, and it can not be 
made an objection for the first time, on appeal.—Jb.............. 161 
3. Guardian ; when competent as witness in his own behalf.—-Section 
Zz 2704 of the Revised Code renders a guardian a competent witness 
i in his own behalf, on the final settlement of his accounts —Bogia 
: eae eee e Ris hs SUCEhS veh dive cnc 8 oRxeriesa ease 269 


4, Liability for compound interest.—A guardian in this State, as a gen- 
eral rule, is not chargeable with compound interest on the moneys 
of the ward in his hands, unless he collects such interest.— Tyson 
Chi is svad niet Sab Wkiins dkewks e466 ness viene arceniess 364 
5. Liability of sureties.—The sureties on a guardian’s bond are not 
liable for a sum of money, by way of damages for the breach of the 
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bond, larger than the penalty of the bond and interest on such pen- 
alty after breach of the bond.—Jb........... 0... e cece ec oees : 
6. Composition of debt between guardian and ward; when will not be act 
aside.—Where all the facts of ‘‘compromise” between a ward and 
his insolvent guardian, entered into after the ward has become of 
age, in reference to the guardian’s liability to the ward, are capable 
of being equally well known to both parties, a receipt in writing 
given by the ward to the guardian, which is in these words: ‘* Re- 
ceived ot T, J. Motley the sum of eight hundred dollars as a com- 
promise and payment in full for all claims against him as guard- 
ian ;” (and which seems to be fair, as between the guardian and 
ward alone, without reference to the sureties on the guardian’s 
bond,) will not be set aside and declared void in chancery, so as to 
enable the ward to reach the sureties on the guardian’s bond, by a 
settlement in the probate court, because the ward failed to know or 
to inform himself that such sureties were not dead or worthless 
when the receipt was executed and delivered to the guardian, when 
the ward has had from seven to eighi years to inform himself of all 
his rights, since he attained his majority.k—Jb........ -+es ee 
7. Same; inadequacy of consideration as affecting.—In such a case, 
mere inadequacy of consideration is of no consequence, if the re- 
ceipt has been given and accepted in good faith.—Rev. Code, §§ 
I EP cis b6h ews 6608s ad cae Das ier esne nd soUnnereeelnes 
. Same; whates discharge of sureties as wellas of guardian.—Such a re- 
ceipt isa full discharge of all the parties onithe guardian’s bond, and 
may be pleaded in bar of any decree in the probate court against 
the guardian on his final settlement.—Jb........... 200 ee eee ees 


a 


HUSBAND AND WIFE, 


1. Married woman without separate estate ; powers and disabilities of. 
A married woman, in this State, without a separate estate, is under 
the disabilities of a feme covert at common law. Generally, her 
contracts have no obligation, except for necessaries. She can not 
become a trader, or engage in business and enter into contracts, 
as an unmarried woman.— Wilkinson v. Cheatham.............0.- 

3. Same ; statute regulating “ the separate estate of the wife” ; force and 
effect of. —The statute of this State regulating ‘‘the separate estate 
of the wife” does not alter her powers in this respect, and clothe 
her with the capacities of a feme sole, or a “ free dealer,” in refer- 
ence to her statutory separate estate, until after her husband, as 
her trustee, has been removed, by decree of the chancellor, from 
the control of her statutory separate estate. —Revised Code, § 2383. 
PO 56360 Se eivS 4, wieimicleisysb(o bis eee aie wa ainls'eseiale'eix sein ains ose loess elles 

2. Same ; power of wife over, while husband continues trustee; to what 
confined.—Until the husband is so removed by the decree of the 
chancellor, the wife’s powers over her statutory separate estate are 
confined to the limits prescribed by the law of its creation. She 
may pay her debts contracted before marriage.—Rev. Code, § 2370. 
She and her husband may sell her estate for re-investment, or to be 
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used by the husband for her benefit.--Rev. Code, §§ 2373, 2374. 
She may burden it with the support of her family.—Rev. Code, § 
2376. She may dispose of it by will.—Rev. Code, § 2378. And, 
on the remeval of her husband, as her trustee, she may resume an 
absolute control over it as a feme sole.—Rev. Code, § 2384. Beyond 
these powers, she cannot go, without resort to a court of equity. 
Expressio unius exclusio alteriu8.—Id.......... 0. cece ee ee eee eeee 387 
4. Same; how wife can not borrow money, while husband’s trusteeship 
continues. —A wife, living with her husband, can not, during cover- 
ture, contract a debt in her own name for loaned money, and bind 
her statutory separate estate by a mortgage to secure the payment 
of the money thus loaned, on her credit, save for the purpose named 
in the statute, and in the manner therein required.—Jb .......- 337 
5. Separate estate of a married woman, is a trust estate; chancery, on 
proper application, will interpose to direct trustee in management of. 
The statutory separate estate of the wife is a trust vested in the 
husband as her trustee, and a court of equity will interpose, when 
necessary, to direct the husband in the management of the same, 
when the powers bestowed by the statute creating such estate fail 
to be sufficient, or the protection and preservation of the estate for 
the wife’s benefit may require it.—Jb......... Shad SS LEeECE® case 337 
6. Separate estate by contract ; when wife will be inferred to intend to 
charge.—If a feme covert, who has a separate estate by contract, 
jointly makes with her husband a promissory note for the hus- 
band’s debt, if she has a separate estate by contract, it will be in- 
ferred, in a court of equity, that she thereby intends to charge 
such separate estate with its payment.—Nunn’s Adm’r v. Givhan’s 





7. Separate estute of married woman ; what does not constitule.—Real 
estate that came to a feme covert by descent, before our present sys- 
tem in relation to the estates of married women, was not her sepa- 
rate estate. The husband, by the marriage, during coverture, was 
entitled to the possession and management of it, and to receive the 
NE MON Eas. h nares nee.cwbe + ose esneerwasces 370 

8. Same; what proceedings in chancery do not change character of es- 
tate.—A bill filed by a feme covert in 1845, against her husband, to 
have real estate, so descended, sold, and the proceeds settled in 
the hands of a trustee to her separate use for life, and after her 

death to her children ; a decree conforming to the prayer of the 

| bill, directing the same to be sold by the register, on a credit, and 

a note and mortgage to be taken to secure the payment of the pur- 

chase-money, and that the proceeds be settled in trust to her sep- 

arate use for life, and after her death to her children ; and also, 
that a trustee be appointed by the register, to take the charge and 
management of the trust estate thereby contemplated, and that he 
account annually, and abide by such orders and decree as might 
be made touching the property, although such decree may deter- 

mine the right of the plaintiff to a settlement. it does not, before a 

sale is actually made, change the character of the estate ; until a 

sale the proceeding continues under her control, and she may aban- 
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don her claim to a settlement, or dismiss her bill ; and further, if 
no step be taken to have the decree carried into effect, for some 
eighteen years, and the ‘husband then dies, the necessity for a set- 
tlement thereby ceases to exist ; and if the wife afterward dies, a 
settlement becomes impossible, and the estate will descend to her 
heirs at law.—Jb...... ...... Are ee at. caret PE Sear rye 
9. Same ; what bill seeking to ange such estale without equity.—TIf, af- 
ter such a decree is made, the wife, with her husband, makes a 
promissory note for the payment of the husband’s debt, and after 
the death of the husband a bill is filed against the widow by the 
holder of said note, or by his personal representative, to subject 
such real estate, or to subject the rents and profits that have ac- 
crued, after the death of the husband, to the payment of said note, 
such bill is without equity, and may be dismissed on the hearing 
for that reason.—/b.............. nis ciel Sader te lary eon tele pa 
10. Statutory separate estate, inrestment of, | in proper nn by husband ; 
when Inli to subject property for payment of amount so invested, 18 
without equity.x—Where a husband purchased real estate in his own 
name, making partial payments for it with money which was the 
separate statutory estate of the wife, and the property was subse- 
quently sold under a decree of the chancery court for the payment 
of the remainder of the purchase-money, a bill in chancery by the 
wife to subject the property to the repayment of her money, filed 
against her husband’s vendor and the purchaser at the chancery 
sale, which does not allege knowledge on their part of the use of 
her money in derogation of her right, is without equity.—Shepherd 
v. Shaefer....... Bipieeal ciatinte ss ateisprashe ea wiys Mews els baie heeiosees 
11. Married woman, owning separate estate ; right of to sais mortgage 
to herself to secure debt due her; what power passes to executor of. 
A feme sole owning a statutory separate estate, after the death of 
her husband, was regularly appointed guardian of his minor chil- 
dren. She then contracted a second marriage ; after this, and dur- 
ing her coverture with her second husband, she made settlement 
with a person indebted to her in her own right, or as guardian, 
and took his promissory note payable to herself individually, for 
the amount of gross indebtedness thus ascertained, and the debtor 
gave her a mortgage on his lands, to secure this debt; she then 
made her will, disposing of her statutory separate estate, and died, — 
Held, that after her death, her executor might, by bill in equity, in 
his name as such, foreclose said mortgage, if said debt remained 
unpaid and the law day had passed.—Aing v. Seals.............. 
12. Married woman; for what purpose may take mortyage payable to 
herself during coverture.— A married woman owning a statutory 
separate estate may, notwithstanding her coverture, take a note 
payable to herself for her own debt, and a mortgage to secure it to 
herself in her own name. She may do the same to secure a debt 
to her as guardian, when she would be liable for the debt to her as 
guardian if it should be lost.——Jb............ peli Sales wierd er erayaters 
13. Separate statutory estate; widow entitled to corpus of, with interest 
from death of husband.—The widow is entitled to the corpus of her 
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separate estate received by her husband in money, with interest 

from the time of his death.—Billingslea v. Glenn.........++. eeeee 540 
14, Separate estate of wife; to what extent affects her dower, when less 

than dower.—-The separate estate of the widow, when less than her 

dower interest and distributive share, does not exclude her entirely, 

but proportionally, from her life interest in the real estate of her 

eee Ach AURN Cle bassin dsc hedeaKHeET sorceress 540 
15. Liability of surviving wife for necessaries furnished during coverture. 

A married woman, after the death of her husband, can not be sued 

at law to enforce the liability of her separate statutory estate on 

coniracts for articles of comfort and support of the household, 

furnished the family during the life of the husband, suitable to 

the degree and condition in life of the family, and for which the 

husband would be responsible at common law.—Carter v. Wann.. 348 
16. Husband, death of ; effect of, on defective conveyance of wife's prop- 

erty.—The death of the husband, after an abortive attempt by the 

wife to convey her separate estate by way of mortgage, in order to 

secure her own debt, does not operate as a confirmation or ratifi- 

cation of her abortive act. By the death of the husband, his limi- 

ted power over her separate estate is cut off.—O' Neal v. Robinson... 526 
17. Section 1552 of Revised Code controls section 2373.—Section 1552 of 

the Revised Code is not merely a registration act, but it controls 

section 2373 of the same Code ; therefore, a conveyance of the wife’s 

separate statutory estate, to which she writes her own signature, is 

sufficient without attesting witnesses, if acknowledged in a proper 

manner before a proper officer.—Ib.... 12... cece eee cece cence 526 
18. Wife net competent witness for husband, in criminal case.—In a 

criminal case, the wife is not a competent witness for her husband, 

to prove an alibi— Miller v. The State.... 2. 22... eee eeee eee 24 
19. Same.—The wife of a freedman, whom he married during the ex- 

istence of their slavery, according to the ceremonies then permit- 

ted to them, and with whom he has continued to live as his wife 

since emancipation, is the lawful wife of such freedman ; and she 

is incompetent as a witness for him or against him in a criminal 


prosecution, except for violence upon herself.—Hampton v. The 


WRN a ecseessseece Coes Dab aN eS SSA REUNSENs ss sa ae seen sad eesues 82 


INDICTMENT. 


See Criminat Law, 7-12. 


INFANTS. 


1. Suit by next friend.—-An infant must sue by his next friend ; and 
such a snit may be brought in his name, by his next friend, with- 
out first obtaining the leave of the court.—Barwick v. Rackley.... 215 
2. Same; for what cause should not be dismissed.—A suit in the name 
of an infant, commenced by a next friend, without the knowledge 
or consent of the infant, or against his will, should not for these 
reasons be dismissed, on motion of the defendant.—Jb........... 215 
3. Same; duty of court in such case.—In such a case, on proper ap- 
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INFANTS—ContTinvueEp. 


plication, which may be made by the infant by a next friend, the 
general guardian, or any near relative, the court should institute 
an inquiry whether the suit is for the benefit of the infant, and 
whether it is for his interest that it should be prosecuted by the 
person named as next frierd ; and if it appears that the suit is not 
for his benefit, or that it is not for the interest of the infant that 
the same should be prosecuted by the person named as next friend, 
the court will order the proceeding to be stayed, and in the latter 
case remove the next friend and appoint another in his stead.—-Ib. 215 


INSANITY. 


1. Sanity ; presumption as to.—Reason being the common gift of God 
to man, every man is presumed to be sane, and insanity can only 
be proved by clear and unexceptionable evidence.—Cotton v. Ulmer 378 
2. Partial insanity; what will invalidate.—Partial insanity will invali- 
date contracts generally, and will be sufficient to defeat a will the 
direct offspring and fruit of partial insanity.—-Ib........... RL. 
3. Will, contest of ; what improper charge as to sanity of testator.—lIf, 
on an application to prove a will, an issue is made up as to the ¢ 
sanity of the testator, and submitted to a jury, a charge of the 
court is erroneous which instructs the jury that, unless the jury 
believe from the evidence that testator, if of sound mind, would 
have included contestants, his grand-children, in the benefits of 
his will, they can not set the will aside because he may have ex- 
cluded them under an insane delusion as to their father —Jb..... 378 


INSOLVENT ESTATES. 


1. Proceedings are in rem.—Proceedings to declare an estate insolvent 
are in rem, and the jurisdiction of the court attaches on the report 
of insolvency made by the administrator The decree, after juris- 
diction obtained, is not void for irregularities.—Hine v. Hussey.... 496 
2. Decree of insolvency, nunc pro tunc; when takes effect against credi- 
tor.—A decree of insolvency of the estate of a decedent, entered 
nunc pro tunc in the probate court, under section 796 (5a) of the 
Revised Code, takes effect against the creditors of the estate, in 
reference to filing their claims, from the date of its actual entry. 
SP NG NE ea ea 06s 008 654s ian0G es 946 16CRa SRR 609 


INSURANCE COMPANIES. 
See Taxation, 1-4. 


JUDGMENTS AND DECREES, 


1. Validity of judicial proceedings before incompetent judge.—The pro- 
ceedings in a cause before a judge who is interested, or related to 
either party, or in which he has been of counsel, sitting without 
the consent of the parties entered of record, or put in writing if 
the court is not one of record, are voidable only, and not void. 
Hine v. Hussey.......... sioeeaiccess eae tent siaikinerleneaeuaiiataome --- 496 
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JUDGMENTS AND DECREES--Conrinvep. 


2. Judgment in detinue.—In detinue, there is no option of delivering up 
the property or paying the value. On the contrary, the judgment 
and execution are absolutely for the restoration if the same can be 
found, together with the damages and costs ; and only in the alter- 
native as to the value, in case the property should be destroyed or 
eloigned.— Robinson v. Richards.............cccccccccscvccceees 

3. Lien of judgment. —A judgment rendered in 1866 is not aiien upon 
lands which were soid after its rendition, but before an execution 
was delivered to the sheriff of the county in which they were situ- 
ated.— Baskins v. Calhoun..... yaoi pewids iSEW SERRE CNGE DECC K A 

4. Judgment of court below ; merged in judgment of supreme court on 
afirmance.—A judgment rendered by a circuit court during the ex- 
istence of the Confederate government in this State, which was 
afterwards carried by appeal to the supreme court of the State dur- 
ing the Provisional government established after the close of the 
war, and affirmed in that court, becomes merged in the judgment 
of the supreme court upon affirmance in that court, and is valid 
and must be enforced.~- Wilson v. Isbell. ......... sea eesti bieibiewis|= 

5. Judgment of court of concurrent jurisdiction ; force and effect of as 
plea or as evidence.—In civil cases, the judgment of a court of con- 
current jurisdiction, directly upon the point, is as a plea, a bar, 
and as evidence, conclusive, between the same parties, upon the 
same matter directly in question in another court. And the cause 
of action is the same when the same evidence will support both 
actions, although the actions may happen to be founded on differ- 
ent writs.— Cannon v. Brame.......... Die. bn ae ese 

6. Judgment in replevin in Florida; how far sitsibnaie in A saith. 
The exemplification of a jndgment in replevin, rendered in the cir- 
cuit court of Florida, between the same parties upon the same 
cause of action, is as conclusive in Alabamaas in Florida, although 
given in evidence under the general issue.—J/b............ ieebuns 

7. Probate decrees during rebellion.—Orders and decrees rendered by 
the so-called probate court during the rebellion, for the sale of de- 
cedents’ lands, are to be treated as the orders and decrees of for- 
eign courts ; and they may be impeached for fraud, want of juris- 
diction, or an illegai exercise of the jurisdiction which they have 
usurped. Quere--Is there any appeal to this court from the judg- 
ment and decrees of said so-called courts of probate, rendered 
during the late rebellion? (Woopzury, J., arguendo, in Scott v. 
Jones, 5 H. 343.)—Mosely v. Tuthill........ ccc cece eee eee Sitio x 

8. Same.—The probate of a will, and letters testamentary granted 
thereon, by a probate court of the rebel State government of Ala- 
bama, during the rebellion, and before the 20th day of July, 1865, 
the date of Governor Parsons’ proclamation, and before the judge 
of said court had taken the oath of amnesty and of office required 
by said proclamation, are to be regarded as the acts of a foreign 
court.— Bibb § Falkner v. Avery....6.  -+0- ceeee Bagiatee ete ave eivte sie's 

9. Same ; executors, whose letters hiehemontary were granted by; what 
must be done in order to maintain an action in courts of this State. 
Executors, in virtue of such letters, can not maintain an action in 


354 


582 


142 


262 


262 


621 


691 





























INDEX. 791 


JUDGMENTS AND DECREES--Continvep, 





the courts of this state, but new letters testamentary must be taken 

out, and new securities given, as prescribed bylaw. The right to 

take out new letters will be admitted as a matter of course, unless 

some special reasons intervene to the contrary.—Ib..........-..- . 691 
10. Final settlement of executor, made in 1864 ; force and effect of.—A 

judgment or decree of final settlement, made by executors in 1864, 

in the probate court of the rebel State government, is not void, but 

has the force and eftect of a foreign judgment ; and. if carried into 

effect, is a protection to the executor, until impeached for fraud, 

or avoided by some legal proceeding for that purpose.—Griffin v. 

PUCRD GE BUINE 56s so! clon ds vines eee esos Basrlsimonyese eis Salto oOo 
11. Partial settlement of administrator's accounts.—Where the sonal 

recites that an administrator appeared and filed his accounts for a 

partial settlement and distribution, and a time was appointed for 

the hearing, at which the accounts were audited and decrees ren- 

dered against him, he can not be permitted, in a collateral way, to 

deny that the proceedings were held on his application.—Thomp- 

BOI DEEP TINON soi aia rissa aioe DGicts coiciororejaralaleraie'ais Rotate taereteaet’ vosee O19 
12. Same; when final.—An absolute decree, in favor of a distributee 

against the administrator, on a partial distribution of the estate, is 

a final decree which will support an execation, and may be revived, 

if dormant on account of failure to issue execution.—J/b ......... 619 
13. Same; when not satisfied by payment of Confederate currency.—A 

decree of partial distribution in favor of an infant distributee, by 

his guardian ad litem, rendered in 160, is not satisfied in whole or 

in part by a payment of Confederate currency, in 1863, to the suc- 

cessor in the administration. —[b.............csccccccccsocccces 619 
14. Judgment in garnishment case; when may be set aside at subsequent 

term.—A judgment against a garnishee rendered upon his answer 

alone, and not warranted by it, may be set aside at a subsequent 

term, if the answer has become a part of the record.—Corbitt v. 

TONES. ess eats oeis Reis eais aYata asetorssccara (aiarais (erases wo late marta eke io pareerstereic 258 
15. Same; conclusiveness of.—A judgment of non-suit or dismissal in 

a garnishment case, concludes nothing except as to costs, It stops 

the suit, and settles liability for.costs, but’nothing more.— Wise v. 

FOUN? . v0 ceecvess Prarele nies aca wielehs Siulaterals SdiSieinalepeiete si e7s Snieiescicaee Mee 
16. Judgment by default; what not sufficient to support.—A summons 

not signed by the clerk or his deputy, is not sufficient to sustain a 


judgment by default.—Costly v. Driver............ ccccccccencocs SOO 
Also, Winnemore v. Matthews......... Ses iensoueven aise Gra we es 449 
Wilson v. Owens’ Adm'r......- Hiei eles ate waireuewesiees 451 


17. Same ; when may be taken.—H. sued Bi in an action of debt, on a 
promissory note made June 1, 1863, in the circuit court of Bullock 
county; the suit was commenced March J&, 1867, and judgment by 
default was rendered for plaintiff on the 30th day of April, 1868 ; 
such judgment was not prematurely rendered.— Bethune v. Hale.. 522 
See, also, AMENDMENT, 4-7. 


JURORS AND JURY. 


See Crrinat Law, 13-19. 
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LEGACY AND DEVISE. 


1. When legatee can not be required to account for advancements.—-The 
legatee under a will can not be required to account for advance- 
ments upon a distribution of the estate, unless it is so required by 


the will.—Cawlfield v. Brown... 2.0... ..cccccscceesceccesocees f 


2. When executor may retain out of legacies—The executor may retain 
out of each legacy the sums paid out by him to each legatee respect- 
ively ; but in ascertaining such payments he can not combine with 
them the amount of the advancements made in the life-time of the 


i 


testator.—IJb.......... SE SACRE SHAMS RSG Dee sG Shales awuiswunaseadions 552 


3. Legacy construed.--A testator bequeathed to his nephew land and 
slaves worth about $50,000, on condition that the use of them was to 
be his compensation as executor of the will, or if he failed to exe- 
cute it, he was to pay his successor not exceeding $2,000 a year, to 
be secured by lien on the property. He was also to pay to the es- 
tate of the testator (to constitute part of a residuary fund, ) $20,000. 
If he refused to accept the property on these terms, or having ac- 
cepted it, failed to execute the will, or to pay his successor the 
compensation required, whatever payments had been made on the 
$20,000 were to be refunded with interest, the property wab to be 
surrendered with the rents and profits, and he was to be paid for 
any services rendered as executor. The absolute title to the prop- 
erty was not to vest in him until after the final settlement of the 
estate. The legatee, in 1460, shortly after the death of the testator, 
accepted the property on the terms, gave a lien on it for the com- 
pensation of his successor, if one should be needed, and executed 
five bonds, payable in‘annual installments, secured by lien on the 
property, for the payment of the $20,000. He ‘died in 1861, the 
slaves were emancipated in 1865, and the estate is not yet finally 
settled. Construed as follows : 

1. The right to the use of the property vested in the legatee from 
the time he received possession of it. 

2. The obligation to execute the will of the testator, or to pay the 
compensation of his successor, was not affeeted by the emancipa- 
tion of the siaves before the final settlement. 

3. The legacy intended to be given was the value of the property, 
less 52U, 000. 

4, As the absolute title was not to vest in the legatee until after the 
final settlement of the estate, the value of the slaves at the time 
they were received must be set off against the $20,000. If it 
equals or exceeds that sum, the bonds must be cancelled. If it 
is less, they must be paid to the extent of the diminution.—San- 


ders v. Cabaniss..... see Reuwcse es patwkbuvaPawitse anaes oe kees 5 


LEGITIMATION OF CHILDREN. 


See Estates oF DECEDENTS, 7. 


LIEN. 


See JUDGMENTS AND DECREES, 3. 
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LIMITATIONS, STATUTE OF. 





1, Pariial payment, by one of several joint makers ; burden of proof on 
whom.—In an action against one of several joint makers of a prom- 
issory note, who pleads the statute of limitations, and the plaintiff 
seeks to avoid the bar of the statute by a payment indorsed on the 
note before the bar was complete, he must prove affirmatively— 
the burden is upon him—that the payment was made by the de- 
fendant before the cause of action was barred.—Knight v. Clements 89 

2. Same, indorsement on note; what not evidence of. —An indorsed pay- 
ment, in such a case, on the note, is not of itself evidence of the 
fact of payment, nor of the time of payment, or by which of the 
joiut makers the payment was made ; the indorsement being the 
act of the party, to permit it to be evidence, without farther proof, 
would be to permit him to make evidence for himself—Jb........ 89 

3. Same.—In an action on a promissory note against one of several 
joint makers, where the statute ef limitations is pleaded, and the 
piaintiff relies on a payment, indorsed on the note, to avoid the bar 
of the statute, if there is no evidence to show by which of thejoint 
makers the payment was made, a charge to the jury that, if they 
find from the evidence that a payment was made on a day named, 
and there is no evidence to show by which of the particular obli- 
gors the payment was made, they may, as a matter of law, presume 
it was made by the persons jointly chargeable, is erroneous.—Ib.. 89 

4. Same; what not erroneous.—In such a case, a charge that, if the 
jury find from the evidence that the defendant was merely a surety 
on the note sued on, then the jury would not be authorized to pre- 
sume, as a matter of law, that the payment indorsed on the note 
was made by the defendant, without further proof, is a proper 
charge, and to refuse to give it will be error.—Jb........... estates aie 

5. Limitation of action for rent.—-An action for rent of a saw and grist 
mill on the land of the lessor, is a suit for rent of lands. When 
such rent is fora single year, although by oral contract, it is not 
barred by a limitation short of six years.— Wise v. Fulkner........ 471 


LOST RECORDS. 

1. What proof sufficient to authorize substitution of.—On a proceeding 
to supply a lost record by substitution, under the statute, proof 
which shows that the original once existed, and its contents ; that 
the court house in which such record was kept had, subsequently 
to the filing of such record, been burned down, and that said orig- 
inal record, after diligent search, cannot be found, and that the 

copy proposed to be substituted is a substantial copy of the origi- 

nal, and does not contradict the portion of the record destroyed, is 

sufficiently satisfactory to allow the substitution.—Shiver v. Shiver. 349 

Revision of judyment on error.—iIn such proceeding, the judgment 

of the court below upon the force and effect of the evidence, may 

be reviewed in the appellate court, and corrected if erroneous.—Jb. 349 


tw 


See CHancery, 10. 


LOTTERIES, 
See Criminat Law, 22-25. 
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MANDAMUS. 


1. Order of circuit court on rule nisi.—An order of the circnit court, 
made in conformity with the command of this court, on a rule iss, 
granted on petition for mandamus, isnot error, ‘The making of such 
an order, in conformity with the command of this court, is but the 
execution of a decree of this court, and is necessarily fina'.-—Be- 
thune v. Hale......--... peewee saew Dee ee bs te oi at ene ers . 520 


ance of bonds, §c.—A writ of mandamus will be granted to enforce 
the subscription for stock, and the issuance of the bonds of the 
county, in payment for the same, when voted tor by the people of 
the county, under the act of December 31, 1868, if the court of 
county commissioners refuse to comply with the requisitions of the 
act, upon the ground that the same is void for want of conformity 
to the constitution of the State. (Per Perens, J. Precis, C. J., 
concurring. )—Ex parte Selma & Gulf Railroad Company.......... 696 


MERGER. 


See JUDGMENTS AND DecreEEs, 4. 


MORTGAGE. 


1. Construction of mortgage taken by administrators. —The adinistra- 
tors of a decedent caused his debtor, who had given to him a note 
and a mortgage on land to secure its payment, to give a new note, 
payable to them,’and a mortgage conveying the same and additional 
lands, as a security for its payment to them, administrators of the 
estate of the decedent, for the benefit of the heirs of said estate, — 
Held, in an action by the administrators, as such, io recover the 
land, that the conveyance was to them in their representative char- 
acter, and they were entitled to recover.— Wilkins §: Smith v. Sor- 
CO ETE CT PUTT EPC EE TE ET PCE EE ETT LEE 

2. Mortgage taken by wife during coverture.— A married woman own- 
ing a statutory separate estate may, notwithstanding her coverture, 
take a note payable to herself for her own debt, and a mortgage to 
secure it to herself in her own name. She may do the same to 
secure a debt to her as guardian, when she would be liable for the 
debt to her as guardian if it should be lost.-—Aing r. Seals. ....... 415 

3. Same ; bill to foreclose such mortgage, who necessary partlics.—In a 
suit in chancery to foreclose such a mortgage after her death, the 
only necessary parties would be her executor or administrator, and 
EES | 415 

4. Same; what power passes to executor of.—A feme sole owning a 
statutory separate estate, after the death of her husband, was regu- 
larly appointed guardian of his minor children, She then con- 
tracted a second marriage ; after this, and during her coverture 
with her second husband, she made settlement with a person in- 
debted to her in her own right, or as guardian, and took his prom- 
issory note payable to herself individually, for the amount of gross 
indebtedness thus ascertained, and the debtor gave her a mortgage 
on his lands, to secure this debt; she then made her will, dispos- 




















an 
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9. Reformation in equity.— 
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MORTGAGE—ContInvueEp. 


ing of her statutory separate estate,and died,—Held, that after her 
death, her executor might, by bill in equity, in his name as such, 
foreclose said mortgage, if said debt remained unpaid and the law 
day had passed.—Jb.......... weiss Saleen cae Nal ROO REAR OE Ss 
. Mortgage securing several debts ; duty of mortgagee, on sale of prop- 
erly, a8 lo application of proceeds. —When several debts are secured 
by a mortgage, for some of which debts there are sureties who are 
not parties to the mortgage, the mortgagee becomes the trustee for 
the sureties to the amount of the funds thus provided for their in- 
demnity ; and upon a sale of the mortgaged property, the mort- 
gagees must see that their just proportion of the proceeds of the 
sale is applied to the discharge of the debt on which the sureties 
are bound.— Fielder r. Varner..........0..00005 qaneret afaleyevaiaiay Satais 
Sume: application of proceeds of sale—-If such mortgagor is also 
the principal on the debt on which the sureties are bound, on a 
sale of the mortgaged property, the portion of the proceeds of 
such sale applicable to the debt cn which the sureties are bound, 
will be credited as a payment pro tanto on the debt, and the sure- 


So 


ties to that, extent discharged.—Jb........cccccecceeees eres 
Sale of property under; proceeds of, how must be distributed even 
where part of debts are for usurious interest.—Where there is a 
mortgage for the security of several debts, some of which include 
amounts for usurious interest, and others only include amounts 
for legal interest, upon a sale of the mortgaged property, and an 
appropriation of the proceeds thereof, if there are no preferred 
debts, the funds must be appropriated without regard to the amount 
of the illegal interest, if the mortgagor assents to such appropria- 
tion, notwithstanding the fact that some of the debts secured by 
such mortgage, and for which debts there were sureties, would be 
paid in fullif the amount of such illegal interest should be de- 
ducted from the debts secured by the mortgage.—JD....... 2.2.66. 


8. When not fraudulent for usury.—A mortgage is not fraudulent on 


account of usury in the debt intended to be secured, when the 
usury is not so excessive as to render the debt a simulated one, 
Baskins v. Calhoun... ..... Road siaie Retacena tse Be wid eceeen. 9 otwipta eran 
~The chancery court may silos a mortgage 
against a judgment creditor who has notice of the mistake before 


a sale under his execution.--1b ...........0000 eee sapuakaereiaaiers 
10. Purchase by mortgagee at mortgage sale.—A mortgagee may pur- 
chase the mortgazed premises at his own sale. Such sale is not 
void, but only voidable, and it is good until it is set aside. The 


title thus derived will support an action of ejectment, But if 


such a sale were void, then the mortgagee, after the law day, may 


maintain ejectment upon the title derived from his mortgage. 


ee eeee 


Hawkins v. Hudson... ..cccccscccovcece iit «SROs A WewwewN 


NEW TRIAL. 


See Renearine at Law. 
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OVERRULED CASES. 


1. Anderson v. McGowan, 42 Ala, 280, overruled by Anderson's Adm’r 
CT 7 8 To uSeiaa apes ~» 462 
2. Cunningham v. Fontaine, 25 Ala. 644, overruled by Carter v. Wan. 343 
3. Glenn v. Glenn, 41 Ala. 517, overruled by Billingslea v. Glenn..... 540 
4. Steadman v. Steadman, 41 Ala. 573, overruled by Billingslea v. 
TRON ss ocicsie yh sisi eS ee eee septate cna Ses Sy ee ae 





PARTITION. 


1, Jurisdiction of probate court.-The probate court, on an applica- 
tion to sell lands for division between joint owners or tenants in 
common, has not jurisdiction to determine complicated questions 
of law or faci respecting the title ; but it may receive the ordinary 
evidence of title afforded by deeds of undisputed validity, when 
the applicant’s title is simply denied.—Guilford v. Madden........ 290 

2. Vendor's lien.—On a sale by commissioners of land, on petition of 
the heirs who own it, for distribution among them, under the act 
of February 5, 1856, the vendor’s lien remains unimpaired in the 
heirs who own the land, and this lien may be enforced by them 
by bill in chancery. Itis not necessary that the commissioners 
shall sue or be made parties, although the note for the purchase- 
money was made payable to them as such commissioners.— Veln- 
tosh v. Reid............ poameeSenaweany Facra eer ee Sey ree 456 


PAYMENT. 


1, What constitutes.—The deposit with the clerk of the court of a sum 
of money in Confederate treasury notes, by a garnishee, on filing 
his answer, to which garnishment suit the owner of the debt was 
not made a party, is not a pay ment of the debt sought to ybe at- 
tached in the garnishee’s hands, which precludes the owner of the 
debt from its recovery by suit, after the garnishment is dismissed. 
Nk baste cus nd sSnSOR nies Xe' Gaadeeoa sen Sear Rear ere {71 

2. Judgment; not satisfied by payment of Confederate eurrency.--A 
decree of partial distribution in favor of an infant distributee, by 
his guardian ad litem, rendered in 1860, is not satisfied in whole or 
in part by a payment in Confederate currency, in 1863, to the sue- 
cessor in the administration.— Thompson v. Perryman............ 619 


PLEADING AND PRACTICE. 
Parties. 


1. Infants.--Ao infant must sue by his next friend ; and such a suit 
may be brought in his name, by his next friend, without first ob- 
taining the leave of the court.— Barwick v. Rackley....2. 00.000... 215 


CoMPLAINT. 


2. Description of plaintiff.—Where a party may maintain an action in 
his own name, as an individual, if the complaint states that the 
plaintitf, “as sheriff of Montgomery county,” claims, &c., the 
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PLEADING AND PRACTICE—ContinveEp. 


words ‘‘as sheriff,” &c., may be treated as mere descriptio persona, 
and surplusage.—Montgomery County v. Barber. ..... 0.000 e eee 
3. Sufficiency of.—A complaint in the name of the representative of a 
deceased administrator of an intestate as plaintiff, on a cause of ac- 
tion which accrued to the intestate, does not contain a substantial 
cause of action.— Morrow v. Taggart... .ccccrcccesesesccvessd 
4. Same.—A complaint upon the common count for work and labor 
done, in which it is not stated that the work was done by the plain- 
tiff, does not contain a substantial cause of action.— Winnemore v. 


MUI OWD tais:c'0i0)s.31a:s'5% else we oa aa'wicissis'ele. watesaiae's ele aisiae niahataners terete. 
5. What is par ws —The marginal stake ment of the names of the par- 
ties, is a part of the complaint.—Graham v. Gunn..... Seis sees 


237 


291 


449 


6. Description of plaintif.—A complaint which describes the plaintiff 


in the margin, ‘‘administrator of Moses Gunn, deceased,” merely, 
and declares that the note sued on is the property of his intestate, 
sufficiently avers the representative character of the plaintiif, wih 
the ownership of the note, after judgment by nil dicit.—Ib....... 


DEMURRER. 


To complaint containing several counts.—If a complaint contains 
more counts than one, a demurrer to the whole complaint will be 
overruled, if there be one good count, unless there be a misjoinder 
of counts.— Montgomery County v. Barber..... seinen palais 
8. Assigninent of ciuse of demurrer.—A demurrer to a petition for re- 

hearing after final judgment, (Rev. Code, § 2814,) like any other 
demurrer, should distinctly state the objections taken.— State v. 
LRAT oss io Sass eRe ars a: Sasa eve 
9. When presumed to have been withdrawn.—A demurrer which is not 
shown by the record to have been disposed of by the court, will be 
presumed to have been withdrawn by the party pleading it.—Cov- 
BQUON: COUNTS 0: TECNNEY ra: 55.6 5.0 se5.0)s'0r0 0068s 49 9 0h SoS wR ATES Re 


PLEas. 


10. Abatement, plea in; when may be stricken from the files before being 
disposed of.-—{f a plea in abatement is filed, and afterwards, before 
the plea in abatement is disposed of, the defendant pleads in bar 
to the action, and the parties thereupon proceed to prepare the 
case for trial on the merits, the plea in abatement will be held to 
be waived, and it may be stricken from the files without error. 
Brown’s Heirs v. Powell...... 

11. Misnomer.—The objection that the initial only of the first name 
of a defendant is set out in the summons and complaint, can only 
be taken advantage of by plea in abatement.— Melvin rv. Clark.... 

12. Plea “in short by consent”; when sufficient—A plea “in short by 
consent” is snflicient, if not demurred to for that reason.——Colton 
B. WANG. oes Wile alacrtoareia arias ae 

13. Plea of ne unques exrecutor.--A plea of ne unques executor is a good 
plea in bar when a party sues in that character ; and it is error to 
strike out such plea on motion to the court, merely because it is 
pleaded in short by consent, when no objection is taken to the form 
of the plea.—-Jb............ 
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PROHIBITION. 


1. Power of circuit judge to issue.—A judge of the circuit court in va- 
cation has no aathority to issue a writ of prohibition; but, if the 
necessity of the case requires it, may issue «a rule to show cause, re- 
turnable to the next term of the court, which rule being served on 
the inferior court or judge, and the parties.to be affected by it, ope- 
rates as a prohibition until the further order of the court.--Ex parte 
SNES NOG. as onese ck ness Sees es cae <> FED anew ele oe see ae sie Sass 


REDEMPTION. 


See ATTACHMENT, 2, 


REHEARING AT LAW. 


1, When applied for.—An application for a rehearing, on petition to 
acireuit judge, comes too late if not made within four months 
from the rendition of the judgment.—State v. Gardner...........- 

2. Demurrer to petition.—A demurrer to the petition in such a case, 
like all other demurrers, should distinctly state the objection 
Cemem, Or i will be oversaled 7)... ccc cccecevesnescecces 

3. Petition ; when should not be dismissed.—It is not error to refuse to 
dismiss such a petition on motion, when the same objection may 
be raised by plea. The court should allow an amendment, or put 
oe he on es SR og 

4. Admissibility of parol evidence —On such an application, parol evi- 
dence may be given to show that the judgment should not have 
been rendered. On such an application, made within the pre- 
scribed time, such judgweut is not final, und it may be impeached 
for any of the reasons specified in the Code.—Rev. Code, 9 2314. 


. When Sialguaient Ww circuit court in relation to, will not be diaterded. 
” judgment on a petition for rehearing will not be reversed because 
the petition is informal, unless its deficiencies have been assailed 
by demurrer or plea in the court below.— Pynes v. The Stale...... 

6. When granted.—A rehearing and new trial may be allowed in a 
suit at law, if the application is made within four months after the 
rendition of the judgment in the case sought to be reheard ; but 
will not be allowed for any other grounds than those mentioned in 
She Biante: —Tasheon ©. Moore... s.205. ss cece dvesscsacs 

7. Appeal on an order granting a rehearing ; when entertained. —W he on 
all the evidence upon which a rehearing is granted is set out in the 
bill of exceptions, an appeal will be entertained by this court on 
an order allowing the rehearing, and the order will be reversed and 
cause remanded, if the evidence does not justify the order so al- 
lowed.—Ib........ OT ET CL OLE EET COT TETTTE ST CLEPECLEEE 


ROADS, PUBLIC. 


1. Duties of apportioner.—-Section 1338 of the Revised Code does not 
require the apportioner of roads to make report to the grand jury, 
unless some overseer has failed to discharge his duty. — Williams v. 
PAO UGE. coc ciscvescvscecseves a ince eek Pe CT TTT TTT eT Te 
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ROADS, PUBLIC—Continvepb. 


2. Duty and liability of county in reference to.—There is no general law 
of this State requiring counties of the State to keep the public 
roads, or bridges on the public roads, in safe repair, and this is 
not a duty incident te the authority granted in the charter of their 
incorporation.— Covington County v. Hinney.... 0.000. cece eee e eens 176 


SHERIFF. 


1. Failure lo return exrccution.—W hen an execution is issued on a judg- 
ment which is nota nullity, the sheriif, on receiving the execution, 
has no choice but to obey its mandate. He must return the writ 
and execution thereof, as required by law. If he fails to do this, he 
incurs the liability for damages imposed by the statute for such fail- 
ure.— Noble & Brother v. Whetstone. .....cc.cccecceccecceces veins OOF 

2. Same.—The bankruptcy of the defendant in a jadgment is not a suf- 
ficient excuse for the sheriff, on a motion against him and his sure- 
ties for damages accruing in favor of the plaintiff on the sheriff’s 
failure to return an execution issued on such judgment.—/b..... 361 


SUMMARY PROCEEDINGS, 


1. Ayainst tax collector.—In a judgment on motion against a tax col- 
lector and his sureties, rendered by nil dicit, the judgment entry 
must show the liability of the defendants for the debt or penalty 
sought to be recovered, and that the facts were proved necessary to 
give the court jurisdiction.—Graham v. Reynolds.............0006 57 


SUMMONS. 


1. Not signed by clerk, insuficient.—A summons not signed by the clerk 
or his deputy, is not sufficient to sustain a judgment by default. 


SORE LOTION Fis Dina scia. Sawin ie Vie Sie wlapwinie 4: ele wide saree Mae Bled Sopfor ee Ree 
Also,. Winneniore d: Matthews .6o06 .006cs ccciceecee viesin ase cacecabarbnan Ses 449 
SALOON. CUONS. BORE 60 siissestasuadss sao eee eee ; . 451 


2. Accepiance of service; when must be proved.—A judgment by de- 
fault, where the service of the summons is acknowledged, by in- 
dorsement in writing thereon, can not be sustained without proof 
of the service of summons; nor is such a judgment cured by the 
statute of amendments.— Wilson v. Owens’ Adm’r....... guise oie ors a 

3. Service; what does not amount to.—A return by the sheriff, “ exe- 
cuted by leaving a copy at J. F. Reynolds’,” shows no service at 
all._— Melvin v. Clark........ Sin, Aiea wide ae sb paw SiniolawRisl she dieremate 285 

4. Venue; what recital controls in summons.—In an action of debt by 
summons and complaint, if the revue is correct, as stated in the 
margin of the summons and complaint, this will govern a different 
venue stated in the body of the summons.—Lelfe v. Valentine § Co. 286 

5. Summons ; what sufficient to support judgment by default.—A sum- 
mons issued by the clerk of the circuit court of Lowndes county, 
with the county of Lowndes inserted in the margin, is sufficient to 
support a judgment by default, when the body of the summons re- 
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SUMMONS—Continucp. 





cites that the defendant is required ‘‘to appear at the next 

term of the circuit court of Montgomery,” to be held for said coun- 

ty at the place of holding the ee Tb. Bw iste lois Gia Restate eaves ss bwie.s . 286 
6. Irregularity ; for what, judgment will not be reversed on appeal. 

Such an irregularity is amendable in the court below, by striking 4 

out the words “of Montgomery.” And a judgment will not be re- 

versed for such an irregularity, if there is a sufficient complaint. 





SUPERSEDEAS. ° 
See Execution, 5. 
SURETIES. 


1. On guardian’s bond.—The sureties on a guardian’s bond are not 
liable for a sum of money, by way of damages for the breach of the 
bond, larger than the penalty of the bond and interest on such pen- 
alty after breach of the bond.— Tyson v. Sanderson........ Peiwiewie seme 
2. Injunction of judgment against.—H., by his will, made his wife his : 
principal legatee, and after his death, she, for a time, adminis- 
tered his estate, but not until it was finally settled, On her resig- 
nation, H., ag administrator de bonis non, with the will annexed, 
was appointed to succeed her, and on her final settlement of her 
administrition, a judgment was rendered‘against her in the probate 
court for $5,924. To secure the payment of this judgment, she 
conveyed her estate in the hands of the administrator de bonis non 
to a trustee, for the benefit of her securities, of which the adminis- 
trator de bonis non had due notice,—Held, that if the administrator | 
de bonis non paid out the funds thus in his hands to the widow, 

| without the consent of the sureties, to the extent of the amount 
thus paid out, the judgment would be discharged against the sure- 
ties ; and if the amount thus paid out was sufficient to discharge , 
the whole of the decree, equity wouid interpose to release the sure- 

ties from further payment of the judgment.—Lenderson v. ITuey.. 276 


1. Premiums received by insurance companies incorporated by State laws ; 
how liable to be tared.—Iusurance companies incorporated in this 
State are liable to pay a tax of one per cent. on the gross amount 
of premiums received from their business, in this State, during 
each tax year, exclusively for public school purposes ; and the fact 
that portions of the amount of gross premiums have been paid ont 
in dividends, does not exempt the amount so paid out from this 
tax.— Citizens’ Mutual Insurance Company v. Lott.....-.....+644- 185 
2. Same.—Such tax is not a part of the “ State assessment,” on which 
the county commissioners can levy an additional tax for county 


| TAXATION. 
} 
| 


purposes.—Jb..... SPE ee EE Rais nse cet a iutbaen os ack S60 
3. Sume.—Such companies are liable for the tax imponed: on div idends 
declared or earned, and not divided, but not on dividends declared 





nat mr 
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TAXATION--ConTInvrep. 


and paid over to the stockholders during the tax year. Such divi- 

dends are to be considered as divided and paid over to the stock- 

holders when the stockholders have received the same in money, 

or in credits on their stock notes in possession of the company. 

Pea Rae ha RENAE KG Sua e ceed as weeks needy eee eee 185 
4. Premiums ; how estimated.—In taxing the gross receipts of premi- 

ums, they are to be estimated for the year ending December 31st, 


last preceding the assessment.—Acts 1868, p. 306, § 15.—Ib...... 185 
5. Taxation ; rate of ; extent of, by municipal corporation —Taxes on 
the same species of property should be equal, and assessed accord- 


ing to the value of the property taxed, and not according to the 
extent of such property adjacent to the street, &c. When a tax is 
levied by a municipal corporation, it can not exceed a rate of two 
and one-half per centum on the assessed value of the property 
taxed ; and the tax must be levied on all the taxable property within 
its limits, according to its value ; and not upon the property of a 
few only.— Mayor and Aldermen of Mobile v. Dargan...........+.. 310 
Also, Mayor and Aldermen of Mobile v. Royal Street Railroad Co... 322 


TAX COLLECTOR. 


1, Summary proceeding against.—--In a judgment on motion against a 
tax collector and his snreties, rendered by nil dicit, the judgment 
entry must show the liability of the defendants for the debt or 
penalty sought to be recovered, and that the facts were proved nec- 
essary to give the court jurisdiction — Graham v. Reynolds........ 578 


USURY. 


1, Who may take advantage of.—A debtor may pay usurious interest 
on his debt, and he may convey his property for that purpose ; and 
he alone can avail himself of the defense of usury.—/ielder v. Var- 


2. Same.—Usury is a personal defense, and can not be taken advan- 
tage of by a judgment creditor of the borrower.—Baskins v. Cal- 
OM Bia a leas a Cia wae REE a ME RDA CE SDE COT EE SOAS E Eee 582 


See, also, Morraaag, 7, &. 


VENDOR AND PURCHASER. 


1. Change of ownership ; insufficiency of evidence to support.—Evidence 
tending to show that certain bales of cotton were transferred ‘‘ab- 
solutely and unconditionally” to another, is not sufficient to sup- 
porta charge of the court that such transferree,thereby became the 
‘sowner” of such cotton.---Lyon § To. v. Kent, Payne § Co....... 657 

2. Same.—A transferree, with power to take possession, merely, of the 
cotton thus transferred, does not necessarily thereby become the 
owner ; and a charge that assumes this is erroneous.---1}......... 657 

3. Purchaser of land from one joint owner ; when charged with notice of 
the interest of another joint owner.—A purchaser of land from one 
of two joint owners is chargeable with notice of the interest of the 
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other, when it is shown by the conveyance to which he must look 
for the title of his vendor.---Campbell v. Roach.......++++0++ee00 . 667 
4, Vendor's lien ; when retained and enforced.—The vendor's lien upon 
land is retained as well when a conveyance is made as when 
only bond for title is given, and it is not necessary to exhaust legal 
remedies before resorting to its enforcement. The lien follows the 
consideration, unless an intention to interrupt it is shown.---Ib.. 667 
5. Purchaser for valuable consideration without notice; defense of. 
The defense of a purchaser for a valuable consideration without 
notice, is not available if the money has not been paid.—Ib...... 667 
6. Same.—A vendor's lien upon land for its purchase-money is not 
impaired because the obligation taken for its payment includes 
the price of personal property suld at the same time, when the 
amount to be paid for the land can be ascertained by proof.--Rus- 
ics ibd vachivenbassabeodlecasdiessessaccs 587 
7. Same.—A purchaser of land can not resist the enforcement of his 
vendor’s lien, on the ground of his bond for titles not being 
stamped, and the inchoate right of dower of the vendor's wife, 
where the vendor offers to convey a perfect title, which the court 
requires to be done, before the sale shall take sets Watson v. 


8. Enforcement of vendor's lien.—On a sale by commissioners of land, 
on petition of the heirs who own it, for distribution among them, 
under the act of February 5, 1856, the vendor’s lien remains unim- 
paired in the heirs who own the land, and this lien may be enforced 
by them by bill in chancery, It is not necessary that the commis- 
sioners shall sue or be made parties, although the note for the pur- 
chase-money was made payable to them as such commissioners, 
EE PE iar epicns ee ndccciprenns rT TT ere Te eT eee 456 
9. Rescission of sale, on ground of fraud, §c.—A party who seeks to 
rescind a sale of lands on account of fraud, defect of title, or a want 
of authority in the vendor to sell, must be diligent and prompt— 
diligent to dis cover the fraud, &c., and prompt to avail himself of 
his discovery, when made. If he retains the possession and enjoy- 
ment of the lands, with a knowledge or the means of knowing, 
from the day of sale, all that he knows when his offer to restore the 
possession and rescind the sale is made, and lies by, and suffers 
judgment to be obtained against him for the purchase-money, his 
equities will be greatly endangered, if not lost, unless he can show 
some good reason and excuse for his delay.—Garrett v. Lynch..... 204 
10. Specific performance.—A sale of lands by an administrator, for 
distribution amongst the heirs at law, under a decree of the pro- 
bate court for that purpose, will not be affected by a subsequent 
loss or destruction of the decree, and the record and proceedings 
in which it was made. If the decree and records can not be sub- 
stituted under the statute, so as to enable the purchaser to obtain 
a title in the probate court, on a proper application to a court of 
chancery, and on payment of the purchase-money, or a readiness 
and offer to pay, that court will either decree him a title, or direct 
the administrator to make him a title.--[b.............20008 eee 204 
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VERDICT. 


See Crrm1nat Law, 32, 


WILL. 


1. Contest as to; what improper charge as to sanity of testator.—If, 
on an application to prove a will, an issue is made up as to the 
sanity of the testator, and submitted to a jury, a charge of the 
court is erroneous which instructs the jury that, unless the jury 
believe from the evidence that testator, if of sound mind, would 
have included contestants, his grand-children, in the benefits of 
his will, they can not set the will aside because he may have ex- 
cluded them under an insane delusion as to their father.——Cotton v. 
Sa eC RES ANH He SSE Ri ERS ADEE THER Ser wE se Reltens 378 
2. Sanity ; presumption as to.—Reason being the common gift of God 
to man, every man is presumed to be sane, and insanity can only 
be proved by clear and unexceptionable evidence.—IJb............ 378 
3. Partial insanity; what will invalidate.—Partial insanity will invali- 
date contracts generally, and will be sufficient to defeat a will the 
direct offspring and fruit of partial insanity. —Jb.............00. 378 


See, also, Legacy AND DEVISE. 


WITNESS. 


1. Guardian ; when competent as witness in his own behalf.—Section 
2704 of the Revised Code renders a guardian a competent witness 
in his own behalf, on the final settlement of his accounts. —Bogia 


2. Wife not competent witness for husband, in criminal case.—In a crim- 
inal case, the wife is not a competent witness for her husband, to 
prove an alibi.— Miller v. The State.........ccccccccccecccccccce 24 

3. Same.—The wife of a freedman, whom he married during the ex- 
istence of their slavery, according to the ceremonies then permit- 
ted to them, and with whom he has continued to live as his wife 
since emancipation, is the lawful wife of such freedman ; and she 
is incompetent as a witness for him or against him in a criminal 
prosecution, except for violence upon herself.—Hampton v. The 


4. Witness; when error to exclude.—It is error to exclude a witness on 
a general objection without stating any reason for the objection. 


Morgan v. The State. .......22+++0008 sain ssuais dears Sines steeeads 64 


WRIT. 


See SuMMons. 








